INDEX
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PRINCIT AL MATTERS.

ACTION.

1, A suit on a recogmzance of bail 1s an omgmal proceeding. A scire
facias upon a judgment, 1s to some purposes only a continuation of
the former suit. But an action of- debt on a judgmentis an ori-
ginal suit. Daws v. Packard. 276.

2. An action of debt on a recogmzance of bail may be broughtma
different court from that in which the omginal proceedings were:
commenced. JTbid.

3. Action of covenant brought by the plamtiff in error to recover the
amount of certain rents alleged to have been due and in arrear
from the defendant since the death of lus mtestate under an inden-
ture, by which a certain annual rent was rcserved out of the pro-
perty conveyed by the indenture, and whiéh the grantee cove-
nanted to pay a clause of re-entry for non-payment of the rent
beng contamned m the deed. By the court: it 1s firmly establish-
ed, that on a covenant to pay rent, reserved by the deed granting
real estate subject to the rent, the personal representatives of the
covenantor are liable for the non-payment of the rent, after an as-
signnent, although there may also be a good remedy agamst the
assignee. ‘The laws of Virginia have not, mn this respect, narrowed
down the responsibilitv existing by the common law 1n England.
Seott v. Lunt’s Adminmsirator.  596.

4. The assignee of a fee farm rent, being an estate of inheritance, 1s,
upon the prmeiples of the common law, entitled to sue therefor in
hisown name. It 1san exception from the general rule, that choses
m action cannot be transferred, and stands upon the ground of

VoL. VIL—4 L,
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being, not a mere personal debt, but a perdurable mheritance.
Ibid.

5. Action on a bond executed by William Carson, as paymaster, and
signed by A. L. Duncan and John Carson as his sureties, condi-
tioned that William Carson, paymaster for the United States,
should perform the duties.of that office within the district of Or-
leans. The breach alleged was that W €. had receiwved large
sums of money n his official capacity, 1n lus life time, wiich he had
refused to pay mto the treasury of the United States. The bond
was drawn n the names of Abner L. Duncan, John Carson and
Thomas Duncan as sureties for William Carson, but was not exe-
cuted by Thomas Duncan. There were no witnesses to the bond,
but it was acknowledged by all the parties to it before a notary
public. The-defendants, the heirs and representatives of A. L.
Duncan, 1 answer to a petition to compel the payment of the
bond, say that it was stipulated and understoad, when the bond was
executed, that one Thomas Duncan should sign it, which was
never done, and the bond was never completed; and therefore
A. L. Duncan was never bound by it: they also say, that, as the
representatives of A. L. Duncan, they are not liable for the alleged
defalcation of William Carson, because he acted as paymaster out
of the limits of the district of Lowsiana; and the deficiencies, if
any, occurred without the limits of the sa:d district. Before the
Jury were- sworn the defendants offered a statement to the court
for the purpose of obtaining a special verdict on the facts, accord-
g to the provisions of the act of the legislature of Louisiana of
1818. The court would not suffer the same to be given to the
jury for a special finding, because it ¢ was contrary to the prac-
tice of the court to compel a Jury to find a special verdict.” The
Judge charged the jury that the bond sued upon was not to be
governed by the laws of Lowsiwana mn force when the bond was
signed at New Orleans, but that this and all similar bonds must be
considered as having been executed at the seat of the government-
of the United States, and to be governed by the principles of the
common law; that although the copy of the bond sued on, which
was certified from the treasury department, exhibited a scrawl mn-
stead of a seal, yet they had a nght to presume that the ongnal
bond had been executed according to law; and that in the absence
of all proof as to the limits of the district of New Orleans, the jury
was bound to presume that the defalcation occurred within the
district; and if the paymaster acted beyond the limits of the dis-
trict, it was incumbent on the defendants to prove the fact: held,
that there was no error 1n these decisions of the district court of
Lowsiana. This 1s an official bond, and was given mn pursuance
of a law of the United States. By this law, the conditions of the
bond were fixed; and also the mammer m whech tts obligations
should be enforced. 1t was delivered to the treasury department
at Washington; and to the treasury, did the paymaster and his
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sureties become bound to.pay any moneys m s hands. These
powers exercised by the federal government cannot be questioned.
1t has the power of prescribmg under its own laws, what kind of
security shall be given by its agents for a faithful discharge of their
public duties. And mn such cases the local law cannot affect the
contract, as it 1s made with the government; and, in contempla-
tion of law, at the place where its principal powers are exercised.
Duncan’s Hers v. The United Siates. 435.

ADMIRALTY.

1. A libel was filed n the district court of the United States for the
eastern district of Lowsiana, against the steamboat Planter, by H.
and V., citizens of New Orleans, for the recovery of a sum of mo-
ney alleged to be due .o them, as shipwrights, for work done and
materials found n the repaws of the Planter. The libel asserts
that, by the admiralty law and the laws of the state of Lowsiana,
they have a lien and privilege upon the boat, her tackle,-&c. for
the payment of the sums due for the repawrs and materals, and
prays admuralty process agamnst the boat, &c. The answer of the
owners of the Planter avers that they are citizens of Lowsiana,
residing in New Orleans; that the libellants are also citizens, and
that the court have no jurisdiction of the cause. Held, that this
was a case of admuwalty jumsdiction. Peyroux et al. v. Howard et
al. 324

2. By the cwil code of Lousiana, workmen employed 1n the construc-
tion or repairs of ships or boats enjoy the privilege of a lien on such
ships or boats, without being bound to reduce their contracts to
writing, whatever may be theiwr amount; but tlus privilege ceases
if they have allowed the ship or boat to depart without‘exercxsmg
therr nights. The state law, therefore, gives a lien 1n tlus case.
Ibid.

3. In the case of the General Smith, 4 Wheat. 438, S. C. 4 Peters’s
Condensed Repotts, it 1s decided that the junsdiction of the admi-
ralty m cases where the repawrs are upon a domestic vessel, depends
upon the local law of the state, Where the repairs have been
made or necessaries furmshed to a foreign slup, or to a ship in the
ports of a state to which she dees not belong, the general man-
time law gives a licn on ships as secunity- and the party may main-
tamn a suit m the admiraity to enforce his nght. But, as to repars
or necessaries i the port or state to which the ships belong, the
case 15 governed altogether by the Iocal law of the state; as no
lien 1s implied unless it 1s recogmzed by that law.  But if the local
law guves the lien, it may be enforced it the admuralty.  Ibid.

4. The services in this case were performed 1n the port of New Orleans,
and whether tlis was within the junisdiction of the admiralty or
not, depends on the fact whether the tide m the Mississipf. ebbs
and flows as ligh up the niver as the port of New Orleans. The
court considered themselves authorized judicisily to wotice the
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situation of New Orleans, for the purpose of deterrumng whether
the tide ebbs and flows as lugh up the miver as that place; and
being satisfied that although the current of the Mississipp: at New
Orleans may be so strong as not to be turned backwards by the
tide, yet the effect of the tide upon the current s so great as to
occasion a regular mse and fall of the water; New Orleans may be
properly said to be within the ebb and flow of the tide, and the
Junsdiction of the admiralty prevails there. Tb:d.

5. In order to the decision whether the admiralty jurisdiction attaches
to such services as those performed by the libellants, the material
consideration 15, whether the service was essentially a maritime
service, and to be performed substantially on the sea ortide water.
It 13 no objection to the jumsdiction of the admuralty mn the case,
that the steamboat Planter was to be employed n.navigating wa-
ters beyond the ebb and flow of the tide. In the case of the
steamboat Jefferson, it was said by this court that there 1s no doubt
the jurisdiction exusts, although the commencement or termmation
of the voyage may happen to be at some place beyond the reach
of the tide. I&id.

6. Some of the older authorities seem to give countenauce to the doc-
trine that an express contract operates as a waiver of the lien:
but it 1s settled at the present day, that an express contract for 2
stipulated sum 1s not of itself a waiver of a lien but that, to pro-
duce that effect, the contract must contain some stipulations in-
consistent with the continuance of such lien, or from which a
waiver may farly be inferred. Ibid,

7. Junsdiction.

ALIENS.
An alien does not lose lis nght to suein the courts of the United States
by a residence 1n a state of the union. Breedlove et ol. v. Nicolet

etal. 413.

APPEAL.

1. R.bemgindehted to the Farmers Bank of Alexandra, on certan pro-
mssory notes exceeding m amount one thousand dollars, conveyed
to H. a lot of ground mn Alexandria, exceeding one thousand dol-
lars i value, devised to her by her husband, to secure the payment
of the said notes by sale of thelot. R. claimed an estate in fee in
the property conveyed to the trustee. The sum due to the bank
was reduced by payments to less than one thousand dollars, and
R. bemng deceased, a bill was filed by the bank to compel the
trustee to sell the property conveyed to lum by R. for the payment
of the balance of the debt. The circuit court decreed that R.
held no other interest in the property than a life estate, and dis-
missed the bill. The complunants appealed. On a motion to
dismss the appeal for want of jurisdiction,-the debt remamming due
to the bank bemg less than one thousand dollars, the amount re--
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quired to give jumsdiction in appeals and writs of error from the
circuit court of the district of Columbia; it was held that the real
matter i controversy was the debt claimed 1n the bill; and though
the title of the }ot might be imnquired into wncidentally, it does not
constitute the object of the suit. The appeal was dismissed.
Farmers Bank of Alexandria v. Hooff et al. 168,

2. No evidence can be looked into n this tourt, which exercises an
appellate jumsdiction, that was not before the circuit court; and
the evidence certified with the record must be considered here as
the only evidence-before the court below If, i certifying a re-
cord, a part of the evidence mn the case had been omitted, it might
be certified 1n obedience to a certiorar; but, 1n such a case, it
must appear from the record that the evidence was used or offered
to the circuit court. Holmes ef al. v. Trout ef al. 171.

8. A decree was pronounced by the district court of the United States
for the district of Alexandra, in December 1829, from which the
defendants appealed, but did not bring up the record. At January
term 1832, the appellees, 1n pursuance of the rule of court, brought
up the record and filed it; and on motion of their counsel, the
appeal was dismissed. On the 9th of March 1832, a citation was
signed by the chief justice of the court for the district of Colum-
big, citing the plantiffs i the ongnal action to appear before the
supreme court, Zken in session, and show cause why the decree of
the circuit court should not be corrected. A copy of the record
was returned with the citation, “executed,” and filed with the
clerk. By the court. The record 1s brought up irregularly, and
the cause must be dismissed.. Yealon et al. v. Lenox et al. 220

4. The act of March 1803, which gives the appeal from decrees in
chancery, subjects it to the rules and regulations which govern
writs of error. Under this act it has been always held that an
appeal may be prayed in court when the decree 1s prenounced.
But if the appeal be prayed after the court has risen, the party
must proceed m the same manner as had been previously directed
mn writs of error.  1bid.

5. The judicial -act directs that a writ of error must be allowed by a
judge, and that a citation shall be returned with the record; the
adverse party to have at least twenty days notice. This notice,
the court understands, 1s twenty days before the return day of the
writ., Idid.

6. Matter assigned 1n the appellate court as error 1n fact, never appears
upon the record of the infertor court; if it dia, it would be errorin
law. The whole doctrine of allowing 1n the appellate court the
assignment of errorin fact, grows out of the circumstance that
such matter does not appear on the record of the mferior court.
Dawns v. Packard et ol. 276.

7 Anpeal dismissed because all the parties to the decree m the circuit
court had not jomed m the appeal to this court, Ouungsv. Kin-
cannon.  399.
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8, The clamants of eighty-four boxes of sugar, seized in the port of
New Orleans, for an alleged breach of the revenue laws, and con-
demned as forfeited to the United States for having been entered
as brown 1nstead of white sugar, clamed an appeal from the dis-
trict court of the United States to the supreme court. The sugars,
while under seizure, were apprased at two thousand six hundred
and two dollars and fifty-one cents, and after condemnation they
were sold for two thousand three hundred and thirty-eight dollars
and forty-eight cents; leaving, after deducting the expenses and
costs of sale, the sum of two thousand one hundred and fifty dol-
lars and six cents, The duties on the sugars, considering them as
white or brown, bemg deducted from the amount, reduced the net
proceeds below two thousand dollars, the amount upon which an
appeal could be taken, Held, that the value 1n controversy was
the value of the property at the time of the seizure, exclusive of
the duties, and that the clamant had a mght to appeal to this
court. T'he United States v. Eighty-four Boxes of Sugar. 453.

9. A mandamus was 1ssued by the superor court of appeals of the
eastern middle district of Florida, directed to the register and re-
cewer of the western land district of Florida, commanding them
to permit the entry and purchase of certain lands. From this pro-
ceeding, the register and receiver appealed to this court. The
appeal was dismissed; the proceeding at mandamus being at com-
mon law, and therefgre the removal to thus court should have
been by writ of error.  Ward et al. v. Gregory. 633.

ARKANSAS TERRITORY.

Construction of statutes of the United States.

ASSIGNMENT FOR THE BENEFIT OF CREDITORS.
1. Tt1s not necessary to the validity of a deed of assignment for the
benefit of creditors, that creditors should be consulted; though the
propriety of pursuing such a course will generally suggest it, when
they can be conveniently assembled. But be this as it may, it
cannot be necessary that the fact should appear on the face of the

deed. Brashear v. West. 608.

2. That a general assignment of all a man’s property 1s per se fraudu-
lent, has never oeen alleged 1n this country. The night to make
it results from the absolute owrership which every man clums
over that wluch 1s his own.  Tbid.

3. An assignment was made by Francis West, to certan trustees of all
his property giving a preference to particular creditors; who were
to be paid their claims 1n full, before any portion of the property
asugned was to be divided among s other creditors. By the
court: the preference given 1n this deed to favoured creditors,
though liable to abuse, and’ perhaps to serious objections, 1s the
exereise of a power resulting from the ownership of property
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which the law has not yet restramed. It cannot be treated asa
fraud. Ibid.

4. The assignment excldded from the benefit of its provisions, all credi-
tors who should not within mmnety days, execute a release of all
claims and demands on the assignor of any nature or kind whatso-
ever. By the court. This stipulation cannot operate to the ex-
emption of any portion of a debtor’s property, from the payment
oflusdebts. If a surplus should remain after their extinguishment,
that would be rightfullylus.  Should the fund not be adequate, no
part of it 1s relinquished. The creditor releases his claim only o
the future Jabours of lus debtor. If this release were voluntary, it
would be unexceptionable. But it 15 induced by the necessity
ansing from the certamty of being postponed to all those creditors
who shall accept the terms, by giving the release. It1s not there-
fore voluntary. Humanity and policy both plead so strongly in
favour of leaving the product of hus future labours te the debtor,
who has surrendered all lus property, that 1n every commercial
country known to the court, except our own, the prmeiple 18
established by law  Tlus certamly furmshes a very tmposing argu-
ment agamst its being demed. The objection 1s certamly power-
ful, that it tends to delay creditors. If there be a surplus, the
surplus 1s placed 1n some degree out of the reach of those who do
not sign the release, and thereby entitle themselves under the
deed. But the property1s not entirely locked up. A court of
equity, exercisimg chancery Junsdiction, will compel the execution
of the trust, and dccree what may remain to those creditors who
have not acccded to the deed. Yetthe court are far from bemng
gatisfied, that upon general prmeiple, such 2 deed ought to be
sustaned. Ibid.

5. Whatever may be the intrmsic weight of objections to such assign-
ments, they seem not to have prevailed in Pennsylvama. The
construction which the courts of that state have put on the Penn-
sylvama statute of frauds, must be recewved 1n the courts of the
United States. Ibid.

6. The assignment transferred to the assignees a debt due to the as-
signor by the complanant. The complainant filed a bill agamnst
the assignees, claming to set off against the debt assigned to them,
the amount of a judginent obtained by im agamnst the assignor,
after the assignment. By the court: if subsequent to the assign-
ment being made, and before notice of it, any counter claims be
acquired by a debtor to the assignor, these claims may, unques-
tionably, be sustaned.  Butif they be acquire after notice, equity
will not sustan them.  If it were even true, that they might have
been offered m evidence 1n a suit at law brought 1 the name of
the assignor, he who neglected to avail lumself of that advantage,
cannot, after judgment, avail lumself of such discount as plamtiff
mn equity. Jbid.
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The whole charge of the cireuit court was brought up with the record.
By the court. This 1s a practice which this court have uniformly
discountenanced, and which the court trusts a rule made at last
term will effectually suppress. Magniacv Thompson. 348

CASES CITED AND AFFIRMED.

1. The cases of Russell v. Clarke’s Executors, ¥ Cranch’s Rep. 69, 2
Peters’s Condensed Reports, 417; and Drummond v. Prestman,
12 Wheat. Rep. 51, cited. Douglass v. Reynolds. 113.

2. In the case of Polk’s Lessee v. Wendell, o Wheat. 308, it1s said by
this court, that, on general primciples, it 1s incontestable that a
grantee can convey no more than he possesses. Hence, those
who come n under a void grant, can acquire nothing. Sampey-
reacv. The United States. 222.

3. The cases of Nollan et al. v. Torrance, 9 Wheat, Rep. 537; Con-
nolly etal. v. Taylor, 2 Peters, 556; and Cameron v. M’Roberts,
3 Wheat, Rep. 591, cited and affirmed. Pattier v. Hinde. 252.

4. The case of Carver v. Jackson, 4 Peters, 80, 81, cited. JMagnia
v. Thompson. 348.

5, The court are entirely satisfied with thew former decisionn th.
case of the Union Bank of Georgetown v. Magruder, 3 Peters’
Rep. 87. The Unon Bank of Georgetoun v. Magruder. 287.

CHANCERY AND CHANCERY PRACTICE.

1. Practice.

2. Bvidence.

3. A bill was filed i the circuit court of Ohio, claimmng s conveyance
of cartdin real estate in Cincinnati from the defendants, and after
a decree 1n favour of the complamants, and an appeal to the su-
preme court, the decree of the cireuit court was reversed, because
a certain Abraham Garrison, through whom one of the defendants
claimed to have derived title, had not been made a party to the
proceédings, and who was, at the time of the institution of the
same, a citizen of the state of Illinois, although the fact of such
citizenship did not then appear on therecord. Afterwards, a sup-
plemental bill was filed n the circuit court, and Abraham Garrison
appeared and answered, and disclaimed all mterest mn the case:
whereupon the circuit court, with the consent of the complanants,
dismissed the bill as to hum. By the court. If the defendants
have distinct interests, so that substantial justice can be done by
decreemng for or aganst one or more of them, over whom the
court has jurisdiction, without affecting the imterests of others, its
Jurisdiction may be exercised as to them. If, when the cause
came on for hearing, Abraham Garmson had still been a defendant,
a decree might then have been pronounced for or agamnst the
other defendants, and the bill huve been dismissed as to him, if
such decree could have been pronounced as to them without af-
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fecting his interests. No principle of law 1s perceived which op-~
poses this course.  The incapacity of the court to exercise -uris-
diction over Abraham Garrison, could not affect their ju- ction
over other defendants, whose interests were not connected with
his, and from whom he was separated, by dismussing the bill as to
him, Puttier v. Hinde. 252.

4. The rules of law respecting a purchaser without notice, are formed
for the protection of hum who purchases a legal estate, and pays
the purchase money withoutaknowledge of the outstanding equity.
They do not protect a person who acquires no semblance of title.
They apply fully, only to the purchaser of the legal estate. Ever
the purchaser of an equity 1s bound to take notice of any prio1
equity. Jbid.

5. The bill set forth a title mn B. H., the wife of T. H., by direct de-
scent from her brother to herself, and insisted on thus title to cer-
tain real estate. The answer of the defendants resisted the claim,
because the land had been conveyed by the complamants before
the mstitution of the suit to A. C. The complainant i lus repli-
cation admitted the execution of the deed to A. C., but averred
that it was made 1n trust to reconvey the lot to T. H., to be held
by him for the use and benefit of B. H., his wife, and her heurs,
and to enable T. H. to manage and litigate the said mghts; and
that A. ‘H., 1n execution of the trust, made 2 deed to T. H. The
deed was recorded, and was exhibited, but it did not state the
trust. ‘The rules of the court of chancerv will not permit tms
departure 1 the replication from the statements of the bill. Jbid.

6. Where the new parties to a proceeding 1n chancery are the legal
representatives of an omginal party, and the proceedings have
been revived in their names, by the order of the court on a bill of
revivor ; the settled practice 13 to use all the testimony which
might have been used if no abatement had occurred. The repre-
sentatives take the place of those which they represent, and the
suit proceeds in a new form, unaffected by the change of name.
Tbid.

7 To deprive a party of the fruits of a judgment at law, it must be
agamst conscience that he should enjoy them. The party com-
planing, must show that he has more equity than the party m
whose favour the law has decided. Brashear v. West. 608.

8. A complex and intricate account 1s an unfit subject for examination
m a court, and ought always to be referred to 2 commssioner, to
be examined by him and reported, n order to a final decree. To
such report the parties may take any exceptions, and thus bring
any question they may think proper before the court. Dubourg
de St Colombe’s Hewrs v. The Uniled States. 625.

CONSTITUTIONAL LAW
1. The provision 1 the fifth amendment tp the constitution of the
United States, declarng that private property shall not be taken

Yor. VII.—4 M
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for public use without just compensation, 1s intended solely asa
limitation on the exercise of power by the government of the
United States; and 1s not applicable to the legislation of the states.
Barron v. The Mayor and Cily Council of Baltimore. 243,

2. The constitution was ordained and established by the people of the
United States for themselves; for thewr own government; and not
for the government of individual states. Each state established a
constitution for itself, and m that constitution provided such limi-
tations and restrictions on the powers of its particular government
as its yjudgment dictated. The people of the United States framed
such a government for the United States as they supposed best
adapted to therr situation, and best calculated to promote their in-
terests. Fhe powers they conferred on this government were to
be exercised by itself; and the limitations on power, if expressed
mn general terms, are naturally and necessarily applicable to the
government created by the istrument. They are limitations of
power granted in the mstrument itself; not of distinct govern-
ments framed by different persons and for different purposes.
Ibid.

3. The record of the proceedings in this case, brought up with the
writ of error to the court for the correction of errors of the state
of New York, showed that the suit was commenced n the supreme
court of the state of New York, and that the plamtiff n error,
who was consul-general of the king of Saxony, did not plead or
set up his exemption from such suit in the supreme court; but, on
the cause being carried up to the court for the correction of er~
rors, this matter was assigned for error in fact; notwithstanding
which, the court of errors gave judgment against the plamntff in
error. The court of errors of New York having deéided that the
character of consul did not exemptthe plamntiff in error from bemg
sued m the state court, the judgment of the court of errors was
reversed. Dawis v, Packard. 276.

4. As an abstract question, it 1s difficult to understand on what ground
a state court can clam jumsdiction of cwil suits aganst foreign
consuls. By the constitution, the judicial power of the United
States extends to all cases affecting ambassadors, other public
mnisters and consuls; and the judiciary act of 1789 gives to the
district courts of the United States, excluswwely of the courls of the
several states, yurisdiction of all suits agamst consuls and vice-con-
suls, except for certain offences enumerated in the act. Ibid.

5. Xf a consul, bewng sued 1n a state court, omits to plead his privilege
of exemption from the suit, and afterwards, on removing the yudg-
ment of the inferior court to a mgher court by writ of error, claims
the pnwvilege, such an omssion 1s not a wawer of the privilege.
If this was to be viewed merely as a personal privilege, there
mght be grounds for such a conclusion, but it cannot be so con-
sidered; it is the privilege of the country or government which
the consul represents. This s the light in which foreign mnis-
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ters are considered by the law of nations; and our constitution and
law seem to put consuls on the same footing 1n thus respect. Jbid.

6. If this privilege or exemption was merely personal, it can hardly be

supposed that it would have been thought suffictently important
to require a special provision 1n the constitution and laws of the
United States. Higher considerations of public policy, doubtless,
led to the provision. It was deemed fitand proper, that the courts
of the government, with which rested the regulation of foreign
mtercourse, should have cognizance of suits agamst the represen-
tatives of such foreign governments. J&id.

7 The action 1n the supreme court of New York aganst the defend-

ant, was on a recogmzance of bail, and it was contended that this
was not an onginal proceeding;, but the continuance of a suit night-
fully brought against one who was answerable to the jurisdiction
of the court m which it was instituted, and i which the plamtiff
1 error became special bail for the defendant; and therefore the
act of congress did not apply to the case. Held, that the act of
congress being general mn its terms, extending to all suits aganst
consuls, it applied tothis suit. Z&id.

8. It has been repeatedly ruled in this court, that the court can look

only to the record to ascertain what was decided m the court be-
low. Ibid.

9. Matter assignedin the appellate court as error 1n fact, never appears

10.

11

12

13.

upon the record of the inferior court; if it did, it would be error
mmlaw. The whole doctrine of allowing 1n the appellate court the
assignment of error in fact, grows out of the circumstance that
such matter does not appear on the record of the inferior court.

Ibid.

The titles to lands under the acts of the legslature of the state of
Pennsylvania, providing for the sale of the landed estate of John
Nicholson, in satisfaction of the liens the state held on those lands,
and the proceedings under the same ave valid, ZLessee of Livings-
ton v. Moore, 469.

These acts, and the proceedings under them, do not contravene
the provisions of the constitution of the United States, »n any man-
ner whatsoever: JIbid.

The words used 1n the constitution of Pennsylvama in declaring the
extent of the powers of its legislature, are sufficiently comprehen-
sive to embrace the powers exercised over the estate of John
Nicholson. Jbid-

Juan Madrazzo, a subject of the king of Spam, filed alibel praying
admaralty process aganst the state of Georgia, alleging that the
state was in possession of a certain sum of money, the proceeds of
the sale of certain slaves which had been seized as illegally brought
mto the state of Georgia; and which serzurehad been subsequently,
under admiralty proceedings, adjudged to bave beenillegal, and
the right of Madrazzo to the slaves, and the money ansing from
the sale thereof, established by the decision of the circuit court of
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the United States for the district of Georgia. The counsel for the
petitioner claimed thut the supreme court had jurisdiction of the
case, alleging that the eleventh amendment of the constitution of
the United States, which declares that the judicial power of the
United States shall not extend to any suits m law or eguify, did
not take away the junsdiction of the courts of the United States,
m suits in the adnarelly aganst a state. Held, that this1s nota
case where property 1s m custody of a court of admuralty; or
brought within its jurisdiction, and in the possession of anv private
person. Itis 2 mere personal suit against a state to recover pro-
ceeds m its nossession, and such a suit cannot be commenced 1n
this court aganst a state.  Ew parte Juan Madrazzo. 627.

CONSTRUCTION OF STATUTES OF THE UNITED

STATES.

1. Forgery.
2. Robbing the mail.
3. Construction of the act of congress passed the 5th of May 1830,

entitled ¢ an act for the further extending the powers of the judges
of the superior court of the territory of Arkansas, under the act of
the 26th May 1824, and for other purposes.” Saempeyreac v. The
United States. 222.

4. Under the pro 1sions of an act of congress passed on the 26th May

1824, procec dings were nstituted i the superior court of the ter-
ritory of Arkansas, by which a confirmation was claimed of a grant
of land alleged to have been made to the petitioner, Sampeyreac,
by the Spanish government, prior to the cession of Lowsi4na to
the United States by the treaty of April 3d, 1803. This clam was
opposed by the district attorney of the United States; and the
court, after hearing evidence, decreed that the petitioner recover
the land from the United States. Afterwards, the disrict attorney
of the United States, proceeding on. the authority of the act of 8th
May 1830, filed a bill of review founded on the allegation that the
ongmal decree was obtaned by fraud and surprse, that the docu-
merits produced in support of the claim of Sampeyreac were forged,
and that the witnesses who had been examined to sustain the same
were perjured. At a subsequent term Stewart was allowed to
becom.e a defendant to the bill of review, and filed an apswer,
which the fraud and forgery are demied, and m which he asserts
thatif the same were committed, he 1s 1gnorant thereof, and asserts
that he 15 2 bona fide purchaser of the land for a valuable consi-
deration, from one Johd J. Bow:e, who conveyed to him the claim
of Sampeyreac by deed, dated about the 22d Octobrer 1828. Ona
final hearmg, the court being satisfied of the forgery, perjury and
fraud, reversed the origmnal.decree. Held, that these proceedings
were legal, and were authorized by the act of the 5th of May 1830.
Ibid.

5. Almost every law providing a new remedy, affects and operates
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upon causes of action existing at the time the law 13 passed. The
law of 183015 1n no respect the exercise of judicial powers; it only
organizes a tribunal with the powers to entertain judicial proceed-
ings. The act, m terms, applies to bills filed, or to be filed. Such
retrospective effect 1s no unusual course in laws providing new
remedies. 1Ibid.

6. The act of 1830 does not require that all the techmeal rules i th
ordinary course of chancery proceedings on a bill of review shal.
be pursued m proceedings instituted under the law. Ibid.

7. Construction of the acts of congress relative to drawback on refined
sugar. Barlow v. The United States. 404.

8. The legislature did not 1n the enactments 1n reference to drawback
mtend to supersede the common principle of the crimmal as well
as the civil jurisprudence of the country, that ignorance of the law
will not exempt its violation.  Ibid.

9. The act of the 27th of March 1804, by which the president of the
United States was authorized to-attach to the navy yard at Wash-
ngton 2 captain of the navy for the performance of certain duties,
was correctly construed by the head of the navy department until
1829, allowing to the defendant commssions on the sums paid by
m, as the special agent of the navy department 1n making the
disbursements. Uniled States v. Macdanzel. 1.

10. A sewzure of sugars was made under an allegation that they were
of-a different quality from that mentioned 1n the entry. By the
court. The statute under which these sugars were seized and
condemned, 1s a2 hughly penal law, and should, 1n conformity with
the rule on the subject, be construed strictly. If either through
agcident or mistake the sugars were entered by a different denomi-
nation from what therr quality requwed, a forfeiture 1s not meurred.
United States v. Eighty-four Boxes of Sugar. 453,

11. Hegads of the public departments of the government.

12. Public accounts.

13. Set-off.

CONSTRUCTION OF STATE LAWS.

1. Construction of the msolvent laws of Louisiana. Breedlove ¢t al. v.
Nicolet et al. 413.

2. The titles to lands under the acts of the leguslature of the state of
Pennsylvama, providing for the sale of the landed estate of John
Nicholson, in satisfaction of the liens the state held on those lands,
and the proaeedings under the same, are valid. Lessez of Living-
ston v. Moore. 469,

8. These acts, and the proceedings under them, do not contravene the
provisions of the.constitution of the United States, mn any‘manner
whatsoever. Tbid.

4. The words used 1n the constitution of Pennsylvama in declaring the
extent of the powers of its legislature, are sufficiently comprehen-
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sive to embrace the powers exercised over the estate of John
Nicholson. 7Ibid.

5. The common law of England, and all the statutes of parliament
made m aid of the common law, prior to the fourth year of the
reign of king James the first, which are of a general nature, and
not local to the kingdom, were expressly adopted by the Virgima
statute of 1776; and the subsequent revisions of its code have con-
firmed the general doctrine on tlus particular subject. Scoff v.
Lunt’s Administrator.  596.

CONSULS.

1. The record of the proceedings m this case, brought up with the
writ of error to the court for the correction of errors of the state of
New York, showed that the suit was commenced 1n the supreme
court of the state of New York, and that the plamtiff in error, who
was consul-general of the king of Saxony, did not plead or set up
his exemption from such suit i the supreme court, but, on the
cause being carried up to the court for the correction of errors,
this matter was assigned for error in fact; notwithstanding which,
the court of errors gave judgment agamnst the pluntiff in error.
The court of errors of New York having decided that the charac-
ter of consul did not exempt the plantiff in error from being sued
1 the state court, the judgment of the court of errors was reversed.
Daws v. Packerd. 276.

2. As an abstract question, it 1s difficult to understand on what ground
a state court can claim jurisdiction of civil suits aganst foreign
consuls. By the constitution, the judicial power of the United
States extends to all cases affecting ambassadors, other public
mimisters and consuls; and the judiciary-act of 1789 gives to the
district courts of the United States, exclusively of the courts of the
several states, jurisdiction of all suits against consuls and vice-con-
suls, except for certam offences enumerated 1n the act, Zbid.

3. If a consul, bemng sued n a state court, omits.to plead Ius privilege
of exemption from the suit, and afterwards, on removing the judg-
ment of the inferior court to a Ingher court by wnit of error, clams
the privilege, such an omussion 1s not a wawer of the privilege.
If this was to be viewed merely us a personal privilege, there
might be grounds for such a conclusion, but it cannot be so con-
sulered; it 1s the privilege of the country or government which
the consul represehts.  This 1s the light m which foreign minis-
ters are considered by the Inw of nations; and our constitution and
law seem to put consuls on the same footing m thisrespeet.  Zbid.

4. If this privilege or exemption was merely personal, it can bardly be
supposed that it would have been thought sufficiently imporiant to
require a special provision mn the constitution and laws of the
United States. Higher considerations of public policy, doubtless,
led to the provision. 1t was deemed fit and proper, that the courts
of the government, with which rested the regulation of foreign
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mtercourse, should have cognizance of stits against the represen-
tatives of such foreign governments. JIbid.

5. The action in the supreme court of New York against the defendant,
was on a recognizance of bail, and it was contended that this was
not an original proceeding, but the continuance of a suit mghtfully
brought aganst one who was answerable to the jurisdiction of the
court 1n which it was instituted, and in which the plantiff in error
became special bail for the defendant, and therefore the act of
congress did not apply to the case. Held, that the act of congress
being general 1n its terms, extending to all suits against consuls,
it applied to tlus suit. Tbid.

COURTS OF THE UNITED STATES.

The question before the court was, whether the charge to the jury i
the cireuit court contans any erroneous statement of the law. By
the court. In examinmg it for the purpose of ascertainng its
correctness, the whole scope and bearing of it must be taken to-
getber, Itis wholly madnussible to take up single and detached
passages, and to decide upon them without attending to the con-
text, or without mcorporating such qualifications and explanations
as naturally low from the language of other parts of the charge.
The whole 1s to be construed as it must have been understood,
both by the court and the jurv. at the time it was delivered.
Magnuac v. Thompson, 348.

CRIMES.
1. Forgery.
2. Robbing the mail of the United States.

DECISIONS OF STATE COURTS.

The rule of law being once established by the highest tribunal of a
state, courts which propose to admimister the law as they find it,
are ordinarily bound, m limine, to presume that, whether it ap-
pears from the reports or nof, all the reasons which mght have
been urged, pro or conm, upon the pont under consideration, had
been examined and disposed of judicially. Lessee of Limngston v.
Joore. 469.

DEPOSITIONS.

Mornis v. The Lessee of Harmer’s Heirs,  554.

DUTIES.

1. Construction of the acts of congress relative to drawback on refined
sugar. Barlow v. T'he United States. 404.

2. The legislature did not in the enactments n reference to drawback
ntend to supersede the common principle of the criminal as well
as the civil jurisprudence of the country, that ignorance of the law
will not exempt its violation. Ihid.

3. Sugars were seized on an allegation that thev were of a different
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quality from that stated in the enfry. By the court. The statute
under which these sugars were seized and condemned, 15 a ughly
penal law, and should, m conformity with the rule on the subject,
be construed strictly. If erther through accident or mistake the
sugars were entered by a different denaramation from what their
quality required, a forfeiture 18 not wncurred. United States v.

Eighty-four Boxes of Sugur, 453.

EJECTMENT.
Lands and land. titles.

ERROR.

1. The court refused to quash a writ of error on the ground that the
record was not filed with the clerk of the court until the month of
June 1832,.the writ having been returnable to January term 1832.
‘The defendant mn error might have availed hunself of the benefit
of the twenty-ninth rule of the court, which gave hum the nght to
docket and dismuss the cause. Pickett’s Hewrs v. Legerwood et dl.
144.

2. The approprate use of a writ of error, coram vobis, 1s to enable a
court to correct its own errors, those errors which precede the
rendition of the judgment. In practice the same end i5 now gene-
rally attained by motion, sustamned, if the case require it, by affi-
davits; and the latter mode has superseded the former 1n the British
practice. Ibid.

3. In the circuit court for the district of Kentucky, a judgment
favour of the plantiff in an ejectment was entered n 1798, and no
proceedings on the same until 1830; when the period of the de-
mse having expired, the court, on motion; and notice to one of
the defendants, made an\order nserting a demise of fifty years.
It having peen afterwards shown to the court that the parties
really intermpted in the land, when the motion to amend was made,
had not beexnoticed of the proceeding, the court 1ssued a writ of
error coram Wobis, and gave a judgment sustaming the same, and
that the ordey extending the demise shounld be setaside. From
this judgment a writ of error was prosecuted to this court; and it
was held that’the judgment on the writ of error coram vobis, was
not such a judgment as could be brought up by a writ of error for
decisior..to this court.  Fbid.

EVIDENCE.

1. Papers translatl:d from a foreign language, respecting the transac-~
tions of foreign officers, with whose powers and authorities the
court are not well acquainted, containing uncertain and mcom-
plete references to things well understood by the parties, but not
understood by the court, should be carefully examined, before it
pronounces that an officer holding a high nlace of trust and confi-
dence, has exceeded his authority. Unifed States v. Perckeman.

51.
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2. On general principles of law, a copy of a paper given by a public
officer, whose duty it1s to keep the onigmals, ought to be recewved
in evidence: JIbid.

3. What will be deemed sufficient evidence of diligent and sufficient
search for a lost or mislaid omgmal paper, to permit & copy to be
read as secondsry evidence. Minor v. Tillotson. 99.

4. 'The rules of evidence are adopted for practical purposes m the ad-
mministratior of justice. And although it 1s laid down 1n the books
as a general rule, that the best evidence the nature of the case will
admit of, must be given; yet it 18 not understood that this rule
requires the strongest possible assurance of the matter.in question.
The extent to which the rule 13 to be pushed, 1s governed, 1n some
measure, by circumstances. If any suspicion hangs over the in-
strument, or that it 1s designedly withheld, a more 1igid inquiry
should be made mto the reasons for its non-production. But
where there 15 no such suspicion, all that ought to be required 13
reasonable diligence to obtan the ongmal.  Ibid.

5. No evidence-can be looked into n this court, which exercises an
appellate jurisdiction, that was not before the circuit court; and
the evidence certified with the record must be considered here as
the only evidence before the court below. If, mn certifymg a
record, a part of the evidence m the case had been omitted, it
mught be certified n obedience to a certiorari; but, mn such a case,
it must appear from the record that the evidence was used or
offered to the circuit court. Hudmes et al. v. Trout et al. 171,

6. Agreements had been made, under which depositions taken i other
cases where the same questions of title were mvolved, should be
read 1n evidence, and on the hearmg m the circuit court these de-
positions were read: afterwards, on an appeal to tlus court, the
decree of the circuit court was reversed, and by the decree of
reversal the' parties were permitted to proceed de novo. When
the case was agamn heard 1n the circuit court the defendant objected’
to the reading of the depositions, asserting that the decree of re-
versal annulled the written certificate of the parties for the admuss-
1on of testimony. By the court. The consent to the depositions
was not limited to the first hearing, but was co-extensive with the
cause. The words i the decree of reversal, that the parties may
proceed de novo, are not equvalent to a dismission of the bill
without prejudice; nor could the court have understood them as
affecting the testimony in the cause; or setting aside the solemn
agreement of the parties. The testimony 1s still admissible to the
extent of the agreement.  Pattier v. Hinde. 252.

7 A question as to the admission of evidence of the declaration of a
deceased person, as to boundary. Morris v. Hormer’s Lessee.  554.

8. Historical facts of general and public notoriety may be proved by
reputation, and that reputation may be established by lustorical
works, of known character and accuracy. But evidence of this
sort 13 confined 1in a great measure to ancient facts which lonot

Vor. VIL—4 N
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pre-suppose better evidence i existence; and where, from the
nature of the transaction, or the remoteness of the perod, or the
public and general reception of the facts, a just foundation 1s laid
for general confidence.  Ibid.

9. The work of a living author who1s within the reach of the process

10.

of the court, can hardly be deemed of #ins nature. He may be
called as a witness; he may be examined as to the sources and
accuracy of his mformation; and especially if the facts which he
relates are of a recent date, and may be farly presumed to be
within the knowledge of many living persons, from whom he has
derived s materals, there would séem to be cogent reasons to
say that hus book was not, under such circumstances, the best evi~
dence within the reach of the parties. ~I%:d.

Special circumstances, which were considered as exempting the
evidence contamned 1n a book, called the ¢ Picture of Cincinnati,”
-of the date of the survey of the city and laying out lots 1 pagt of
the same, from the common rule; which justified its admission.
Tbid.

11. The plat of the lots m the city of Cincinnati, which had been re.

12.

corded, and on which the streats and alleys 1n the same were
designated, and which had been generally recogmzed and used in
the surveys of the lots laid down 1n the same, was properly admit-
ted n evidence. Jbid.

The depositions of several witnesses, clerks in the counting-house
of the plamtiffs, were admitted on the tmal of the cause, m which
the witnesses stated that tt ey knew that a Jetter of credit was con-
sidered by the plantiff as covering any balence due by C. H. to
them for advances from time to time, to the amount of eight thou-
sand dollars; that advances were made, and moneys paid by them
on account of C. H. from the time of recerving the said-letter, pre-
dicated on the letter always protecting the plamntiffs to the amount
of exght thousand dollars; 4nd that it was considered in the count-
ig-house as a contimung letter of credit, and so acted upon by
the plamtiffs. Held, that this evidence was rightly admitted to
establish that credit had been given to C. H: on the faith of it, from
time to time, and that it was treated by the pluntiffs as a continu-
ing guarantee; 50 that if, 1n pomt of law, it was entitled to that
charagter, the plamtiffs’ claim might not be open to the suggestion
that no such advances, acceptunces, or indorsements had been
made upon the credit of it. The evidence was not open to the
objection, that it was an attempt by parol evidence to explana
vritten contract. Douglass et al. v. Reynolds et ol. 113.

FLORIDA TREATY.
1, Florida land clams.
2. Bvenin cases of conquest, it 1s very unusual for the conqueror to

do more than to displace the sovereign and assume dominion over
the country. 'The modern usage of nations, which has become
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Iaw,“would be violated; that sense of justice and of nght, whichis
acknowledged and felt by the whole civilized world, would be out-
raged; if private property should be generally confiscated, and
private rights annulled on a change 1n the sovereignty of the coun-
try, by the Flarida treaty. The people change their allegiance,
therr relation to their ancient sovereign 1s dissolved; but their re-
lations to each other, and their mghts of property remain undis-
turbed. H4d Florida changed its sovereign by an act contaiming
no stipulation respecting the property of mdividuals, the rght of
property in all those who became subjests or citizens of the new
government would have been unaffected by.the change. It would
have remained the same as under the ancient sovereign. Uniled
States v. Percheman. 51.

3. The language of the second article of the treaty between the United
States and Spamn, of 22d February 1819, by which Flonda was
ceded to the. United States, conforms to this general prmeaple.
Ibid.

4. The eighth article of the trealy must be intended to stipulste ex-
pressly for the security to private property, which the laws and
usages of natiops would, without express stipulation, have con-
ferred: No construction which would 1mpair that security, further
than its positive words requre, would seem to be admussible.
Without it, the titles of individuals would remain as valid under
the new government as they were under the old. And those
titles, so far at least as they were consummated, might be asserted
mn the courts of the United States, independently of this article.
Ibid.

5. The treaty was drawn up i the Spanish as well 2s n the English
languages... Both are ghiginal, and were unquestionably intended
by the parties to be identical.. The Spanish has been translated;
and it 13 now understood that the article expressed in that language
15, that ¢“the grants shiall remain ratified and confirmed to the
persons in possession of them, to the same extent,” &c. thus con-
forming exactly to the umversally received law of nations. Z%id,

6. If the English and Spamish. part can, without violence, be made to
agree, that construction which establishes this conformity ought to
prevail.  Tbid,

7 No violence is done to the language of the treaty by a construction
which conforms the English and Spamish to each other. Although
the words ¢¢shall be ratified and confirmed,” are properly words
of contract, stipulating for some future legislation, tbey are not
necessarily so.- They may import that ¢ they shall be ratified and
confirmed” by force of the mstrument itself. When it1s observed
that in the counterpart of the same treaty, executed at the same
time, by the same parties, they hre used n tlus sense, the con-
struction 1s proper, if not unavoidable. JZhid.

8 Tn'the case of Foster v. Elam, 2 Peters, 253, this court.considered
those words importing a contract  "The Spamsh part of the treaty
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was not then brought mnto view, and it was then supposed there
was no variance between them. It was not supposed that there
was even a formal difference of expression 1n the same mstrament,
drawn up 1 the language of each party Had this circumstance
been known, it 1s believed it would have produced the construc-
tion wlich 1s now gven to the article. Zbid.

FLORIDA LAND CLAIMS.

1. Juan Percheman clamed two thousand acres of land lying in the
tervitory of Florida, by virtue of a grant from the Spanish gover-
nor, made 1n 1815, His title consisted of a petition presented by
himself to the governor of East Florida, praying for a grant of two
thousand acres, at a designated place, mn pursuance of the royal
order of the 29th of March 1815, granting lands to the military
who were in St Augustine during the mvasion of 1812 and 1813;
a decree by the governor, made 12th December 1815, m con-
formity to the petition, n absolute property, under the authority
of the royal order, a certified copy of which decree and of the pe-

~ tition was directed to be 1ssued to lum from the secretary’s office,
m order that it may be to lum in all events an equvalent of a title
i form; a petition to the governor, dated 31st December 1815,
for an order of survey, and a certificate of a survey having been
made on the 20th of August 1819 1n obedience to the same. This
claim was presented, according to law, to the regster and recewer
of East Florida, while acting as a board of commuissioners to as-
certain claims and titles to lands 1n East Florida. The clam was
rejected by the board, and the following entry made of the same.
¢In the memorial of the clamant to tis board, he speaks of a
survey made by authority m 1829. If this had been produced it
would have furmshed some support for the certificate of Aguilar.
Asitis, wereject the clum.” Held: that this was not a final ac-
tion on the claim in the sense those words are used m the act of
the 26th of May 1830, entitled *an act supplementary to,” &c.
United States v. Percheman. 51.

2. Even-n cases of conquest, it 1s very unusual for the conqueror to
do more than to displace the sovereign and assume domimon over
the country. The modern usage of nations, which has become a law,
would be violated; thatsense of justice and of night, whichisacknow-
ledged and felt by the whole civilized world, would be outraged; if
private property should be generally confiscated, and private nghts
annulled on a change m the sovereignty of the country. The
people change ther allegiance, thewr relation to their ancient
soveraign 1s dissolved; but their relations to each other, and their
nghts of property reman undisturbed. I¥id.

3. Hed Florida changed its sovereign by an act contanng no stipula-
tion respecting the property of individuals, the mght of property
1 all those who became subjects or citizens of the new govern-
ment would have been unaffected by the change. It would have
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remamed the same as under the ancient sovereign. Thelanguage
.of the second article of the treaty between the United States and

- Span, of 22d February 1819, by which Florida was ceded to the
TUnieed States, conforms to this general principle.  Zdid.

4. The eighth grticle of the treaty must be mtended to stipulate ex-
pressly for the security to private property, -which the laws and
usages of nations would, without express stipulation, have confer-
red. No construction which would mmphir that security, further
than its .positive words require, would seem to be admssible,
Without it, the titles of individuals would remain as valid under
the new government as they were under the.old. And those
titles, so far at least as-they were consummated, might be asserted
m the courts of the United States, independently of this article.
1bid.

5. The treaty was drawn up in the Spanish as well as the English lan-
guages. Both are onginal, and were unquestionably intended by
the parties to be identical. The Spamsh has been translated; and
it 1s now understood that the article expressed m that language 1s,
that ¢ the grants shall reman ratified and confirmed to the persons
1 possession of them, to the same extent,” &c. thus conforming
exactly to the uniwversally recewved law of nations. Zbid.

6. If the English and Spamsh part can, without violence, be made to
agree 2 it construction winch establishes this conformity ought
to prevail. Ibid.

7 No wiwolence 13 done to the language of the treaty by a construction
which conforms the English.and Spamsh to each other. Although
the words ¢ shall be ratified and confirmed,” are properly words
of contract, stipulating for some future legislation, they are not
necessarily so. ‘They may import that ¢ they shall be ratified and
confirmed” by force of'the instrumentitself. "Whenitisobserved
that 1n the counterpart of the same treaty, erecuted at the sime
time, by the same parties, they are used mn this sense, the con-
struction 1s proper, if not unavoidable. Ibid.

8. In the case of Foster v. Elam, 2 Peters, 253, this court -considered
those words importing & contract. The Spanish part of the treaty
was not then brought mto view, and it was then supposed there
was no variance between them. It was not supposed that there
was even 2 formal difference of expression in the same mstrument,
drawn up 1n the language of each party. Had this circumstance
been known, it 1s believed it would have produced the construc-
tion which 1s now given to the article. Zbid.

9. On the 8th of May 1822 an act was passed *“for ascertaiung clauns
and tifles to land within the territory of Florida.’> Congress did
not design to submit the validity of titles, which were ¢ valid un-
der the Spamish government, or by the law of nations,” to the
determmation of the commussioners acting under this law. It was
necessary to ascertam these clams, and to ascertan therr location,
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10.

not to decide finally upon them. The powers to be exercised by

.the comnussioners ought to be limited to the object and_purpose

of the act, JZbid.

Tn all the acts passed upon this subject previous to-May 1830, the
decisions of the commissioners, or of the register and recewver act-
ing as commssioners, have been confirmed. Whether these acts
affirm those decisions by which claims are rejected, as well as
those by which they are recommended for confirmation, admits of
some doubt. Whether a rejsction amounts to more than arefusal
to recommend for confirmation, may be a subject of serious 1n-
qury. However this may be, it can admit of no doubt that the
decision of the comnussioners was conclusive 1 no case until con-
firmed by an act of -congress, The language of these acts, and
among others that of the act of 1828, would indicate that the mind
of congress was directed solely to the confirmation of claims, not
to their annulment. The decision of this question 13 not necessary
to this case. 1kid.

"11. The act of 26th May 1830, entitled ¢¢an act to provide for the final

settlement of land clamms in Florida,” contans the action of con-
gress on the report of the commussioners of 14th January 1830,
which'is the rejection of the clam of the petitioner i thus case.
The first; second and third sections of this act confirm the clams
recommended for confirmation by the commissioners. The fourth
section enacts ¢¢ that all remamning claims, which have been pre-
sented according to law, and not finally acted upon, shall be ad-
judicated and finally settled upon the same conditions;” &ec. Itis
apparent that no clam was finally acted vpon until it had been
acted upon by congress; and it 1s equally apparent that the action
of congress n the report contammng thus claim, 13 confined to the
confirmation of those titles which were recommended for confir-

.mation. Congress hasnot passed upon those which wererejected.

They were, of consequence, expressly submitted -to the court.
Ibid.

12. From the testimony in the case, it does not appear that the gover-

nor of Florida, under whose grant the land 1s clumed by the peti-
tioner, exceeded hus authority in making the grant.- 75id.

FOREIGN ATTACHMENT.
Construction of the laws of Pennsylvama relative to foreign attachments.

Broshear v« West, 608.

FORGERY.
1. Indictment n the circuit court of North Caroling for the fargery of,

and an attempt to pass, &c. a certan paper writing m.mitation of,
atd purporting to be a bill or note 1ssued by the president, direc-
-tors and company of the Bank of the United Sintes, founded on
the eighteenth section of the act of 1816, establishing the Bank of
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the United States. The note was signed with the name of John

Huske, whé had not been at any time president of the Bank of
the United States, butwho,at the fime of the date of the counter-
feit, was the president of the office of discount at Fayettevilles
and was countersigned by the name of John W Sandford, who at
no time was cashier of the mother bank, but was at the said date
cashier of the said office of discount and deposit. Held, that this
was an offerrce within the provisions of the law. United States v.
Turner. 132.

2. The policy of the act extends to such a case. The object 1s to
gusard the public from false and counterfeit paper, purporting on
its face to be issued by the bank. It could not be presumed
that persons in general could be cogmzant of the fact who, at
particular "periods, were the president and cashier of the bank,
They were officers liable to be removed at the pleasure of the di-
rectors, and the times of thewr appomtment or removal, or even
their names, could not ordinarily be within-the knowledge of the
body of the citizens. The public mischief would be-equally great
whether the names were those of the genume officers, or of ficti-
tious or unauthorized persons, and ordinary diligence would not
protect them agaimnst smposition. Thid.

3. Indictment on the eighteenth section of the act of congress, passed
on the 15th day of April 1816, entitled ‘“an act to incorporate the
subscribers to the Bank of the United States,”” United Stafes v.
Brewsler. 164.

4. The mdictment charged the defendant with uttermng and forging
¢ a counterfeit bill n imitation of a bill issued hy the president,”
&c. of the bank. The forged paper was mn these words and
figurea: ¢¢ Cashier of the Bank of the United States, Pay to
C. W Earnest, or order, five dollars. Office of Discount and
Deposit m Pittsburgh, the 10th day of Dec. 1829. A.Bracken-
ridge, Pres, J. Correy, Cash.” Indorsed “Pay the bearer,
C. W Earnest.” Held, that 2 genmine imnstrument, of which- the
forged-and counterfeited mstrument 1s an imitation, 18 not ¢ &l
issued by order of the president, &c. of the Bank of the United
States, according to the true mntent and meaning of the eighteenth
section of the act mcorporating the bank, I%id.

GUARANTEE.
1, Action upon the followmng letter of guarantee, witien by the de-
fendants and delivered to the plamtiffs: ¢ Oux fmend, Mr Chester
Haring, to assist him 1n business, may require your aid, from time’
to time, either by.acceptance or indorsement of hus paper, or ad-
vances m cash; m order to save you from harm by so domng, we do
bereby bind ourselves; severally and jqintly, to be responsible to
you, at any time, for a sum not exceeding exght thousand doHars,
should the said Chester Haring fail to do so.” One count m the
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declaration was for money lent, and money had snd recewved.
Held, that upon a collateral undertaking of this sort, no such suit
1s mamtanable.  Douglass v. Reynolds. 113,

The depositions of several witnesses, clerks m the counting-house
of the plantiffs, were admitted on the tral of the cause, m which
the witnesses stated that they knew that a letter of credit was con-
sidered by the plamntiff as covering any balance due by C. H. to
them for advances from time to time, to the amount of eight thou-
sand dollars; that advances were made, and moneys paid by them
an account of C. H. from the time of receiving the said letter, pre-
dicated on the letter always protecting the plantiffs to the amotint
of eight thousand dollars; and that it was considered in the count-
mg-house as a continuing letter of credit, and so acted upon by the
plamtiffs. Held, that this evidence was rightly admitted to estab-
lish that cred had been given to C. H. on the faith of it, from
time to time, and that it was treated by the plantiffs as a continu-
mg guarantee; so that if, m pont of law, it was entitled to that
character, the plamtiffs’ claim might not be open to the suggestion
that no such advances, acceptances, or indorsements had been
made upon the credit of it. The evidence was not open to the
objection, that it was an attempt by parol evidence to explain a
written contract. Zbid.

. Nothing can be clearer, upon principle, than that if a letter of credit

1s gaven, but in fact no advances are made upon the faith of it;
the party 1s not entitled to recover for any debts due by him from
the debtor 1n whose favour it was given which have been mcurred
subsequently to the guarantee, and without any reference to it.
1bid.

. The guarantee mn this case covered successive advances; accept-

ances and indorsements made by the plantiffs, to the amount
of eight thousand dollars at any subsequent times, toties quoties,
whenever the antecedent transactions were discharged. It wasa
continuing guarantee. Fbid.

Every mstrument of tlus sort ought to receive a fair and reasonable
interpretation according to the true mnport of its terms. It bemng
an engagement for the debt of another, there s certamly no reason
for gaving it an expanded signification or liberal construction, be-
yond the fawr import of its terms.  1&id.

The cases of Russell v. Clarke’s Executors, 7 Cranch’s Rep. 69, 2
Peters’s Condensed Reports, 417; and Drummond v. Prestman,
12 Wheat. Rep. 515, cited. 1bid.

A party gwving a letter of gusrantee has a nght to know whether it
18 accepted, and ‘whether the person to.whom it 1s addressed,
means to give credit on the footing of it, or not. It may be most
matenal not. only as'to hus responsibility, but as to future rights
and proceedings. It may regulate, m.a great measure, his course
of conduct, and lus exercise of wigilance i regard to the party
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whose favour it 1s given.  Especially it 13 important 1n the case of
a continming guarantee; since it may guide his judgment in recall-
ing or suspending it. Z&id.

8. If thus had been the case of a guarantee limited to a simgle transac-~
tion, it would have been the duty of the plamtiffs to have given
notice of the advances, acceptances or indorsements made under
it, within a reasonable time after they were made. But this being
a continung guarantee, in which the parties contemplate a seres
of transactions, and as soon as the defendants had received notice
of the acceptance, they must necessarily have understood that there
would be successive advances, acceptances, and indarsements
whick would be renewed and discharged from time to time; there
13no general principle upon which to rest, that notige of each
successive transaction, as it arose, should be given:  All that could
be required would be, that when all the transactions under the
guarantee were closed, notice of the amount for which the guaran-
tors were responsible, should, within a reasonable time afterwards,
be communicated to them. Jbid,

9. A demand of payment of the sum advanced under the guarantee,
should be made of the person to whom the same was made, and
case of non-payment by hum, notice of such demand and non-
payment should have been given in 2 reasonable time to the guar-
antors, otherwise thev would be discharged from the guarantee.
By the very terms of this guarantee, as well as by the general
principles of law, the guarantors are only collaterally liable upon
the failure of the principal debtor to pay the debt. A demand
upon lhum, and a failure on hus part to perform liis engagements,
are indispensable to constitute a casus faederis. The creditorsare
not bound to mstitute legal proceedings agamst the debtor, but
they are bound to use reasonable diligence to make demand and
to give notice of non-payment. Ibid.

10. An account was stated between the plantiffs and Chester Haring,
showing an apparent balance aganst Haring of twenty-two thou-
sand five hundred and seventy-three dollars; and at the foot of the
account the plantiffs gave a receipt for several promissory notes,
payable at distant periods, dated on the same day with the account.
The notes were drawn by C. Harmg, and indorsed by Danel
Greenleaf. The receipt stated that *¢ the notes, when discounted,
the proceeds to go to the credit of thisaccount.” The nrotes were
discounted, and the proceeds received by the plamtiffs, but, being
unpaid, they were protested, notice of their non-payment was
given to the mdorsers, and they were afterwards taken up by the
plamtiffs as wndorsers thereof. Held: if the plamtiffs below, by
their indorsements, were compellable to pay, and did afterwards
pay the notes upon their dishonour by the maker, and these notes
fell within the scope of the guarantee, they might, without ques-
tion, recover the amount from the guarantors. Jbid.

11, He who recéives any note upon which-third persons are respon-

Vor. VII.—4 O
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sible, as a conditional payment of a debt due to lumself, 1s bound
to use due diligence to collect it of the parties thereto at maturity,
otherwise by tus laches the debt will be discharged. 1bid.

HEADS OF THE PUBLIC DEPARTMENTS OF THE

GOVERNMENT.

1 The United Stated instituted a suit to recover a balance charged on
the books of the treasury department agamnst the defendant, who
was a clerk mn the navy department, upon a fixed annual salary,
and acted as agent for the payment of moneys due to the navy
pensioners, the privateer pensioners, and for navy disbursements;
for the payment of which, funds were placed in is hands by the
government. He had received an annual compensation for his
services in the payment of the navy pensioners; and for fifteen
years, he had received, in preceding accounts, commssions of one
per cent on the moneys paid by hum for navy disbursements. He
claimed these commissions at the treasury, and the clam had been
there rejected by the accounting officers; and if allowed the same,
he was not now mdebted to the government. The United States,
on the trial of the case n the circuit court, denied the right of the
defendant to these commssions, as they had not been allowed to
him by any department of the government, and asserted that the
jury had not power to allow them on the trial. Uniled Staies v.
Macdanzel. 1.

2. 'The rejection of the clam to commissions by the treasury depart-
ment formed no objection to the admission of it as evidence of
off-set before the jury. Had the claim never been presented to
the department, it could not have been admitted as evidence by
the court. But, as it had been made out 1n form and presented to
the proper accounting officers, and had been rejected, the circuit
court did right in submitting it to the jury; if the claim was consi-
dered as equitable.  Ibid.

3 It would be a novel principle to refuse payment to the subordinates
of a department, because their chief, under whose direction they
had faithfully served the public, Liad given an erroneous construc-
tion to the law. 1%id.

4. The secretary of the navy, m authorizing the defendant to make
the disbursements on which the claim for compensation 1s founded,
did not transcend those powers, which, under the circumstances of
the case, he might well execcise. -75id.

INDICTMENT.
1. Forgery.
2. Robbmg the mail.

INSOLVENT LAWS OF STATES.
Construction of the msolvent laws of Lowsiana. Breedlove ef al. v.
Nicolet et ab. 413,
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1. The plamtiffs, aliens, were residents of the state of Lowstana at the
time of the execution of the note sued on m the district court of
the United States for the eastern district of Lowsiana, and con-
tinued to reside 1n New Orleans since, having a commercial house
there; they are, however, absent six months 1n the year; but when
absent have their agent to attend to their business. The defend-
ants in the suit were residents of the city of New Orleans, and citi-
zens of the state of Lowsiana, when the note was.giwven. The
residence of aliens withm the state constitutes no objection to the
junsdiction of the federal court, Breedlove et al, v. Nicolet et al.
413.

2. The plamtiff “Sigg was denominated 1n the petition and writ ¢ J. J.
Sigg.” The omission of his chnstian name at full length was
alleged as error. By the court. He may have had no christian
name. He may have assumed the letters «J. J.*’ as distingmishing
him from other persons of the name. of Sigg. Objections to the
name of the plantiff cannot be taken advantage of after judgment.
If 3. J. Sigg was not the person to whom the promise was made—
was not the partner. of Theodore Nicolet & Co., advantage should
have been taken of.it sooner. Itis too late to allege it as error 1n
this court. Jbid.

3. The petitioners aver that they are aliens. This-averment 1s not
contradicted on the record, and the court cannot presume that
they are citizens. JIbid.

4. If onginally aliens, they did not cease to be so, or lose thewr nght to
sue m the federal court, by a residence 1n Louisiana. Neithep the
.constitution nor the acts of congress, require that aliens should
reside abroad to-entitle them to sue in the courts of the United
States, Jhid-

5. The suit not having been brought against Bedford, one of the part-
nership, it was not necessary to aver.that he was subject to the
Jurisdiction of the courts of the United States. JIbid.

6. Afterssue jomed 1n the district court, the defendants filed a plea
that the firm of Theodore Nicolet and Company, the plamtiffs,
consisted of other persons 1 addition to those named in the writ
and petition, and that those other persons were citizens of Lowst-
ana, The court, afler recewving the plea, directed that it be taken
from the files of the court. Held, that this was a proceeding in
the discretion of the court; and was not assignable as error n this
court. Ibid.

7 The commercial parthership, the drawers of the note upon which
the suit was instituted, was composed -of three persons, one of
whom was a resident citizen of Alabama, and out of the jumsdic.
tion of the court when thc suit was brought, and the remaimng
two, the defendants, were resident citizens of Lowsiana. Held:
thit although the suit, being agamst two of the three obligors,
might not be sustained at common law; yet as'the courts of Lour-
giana do not proceed. according to the rules-of the common law,
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therr code being founded on the cwil law, this suit .properly
brought. JIbid.

8. The note being a commercial contract, 1s what the law of Lowsiana
denominates a contract 2 solido, by which each party s bound
severally as well as jointly, and may be sued severally as well as
Jomtly. Zbid.

9. Juan Madrazzo, a subject of the king of Span, filed a libel praying
admuralty process agamst the state of Georgia, alleging that the
state was 1n possession of a certain sum of money, the proceeds of
the sale of certain sluves which had been seized as illegally brought
mto the state of Georgia; and which seizurehad been subsequently,
under admiralty proceedings, adjudged to have been illegal, wnd
the right of Madrazzo to the slaves, and the money ansing from
the sale thereof, established by the decision of the circuit court of
the United States for the district of Georgra. The counsel for the
petitioner claimed that the supreme court had jurisdiction of the.
case, alleging that the cleventh amendment of the constitution of
the United States, which declares that the judicial power of the
United States shall not extend to any suits m law or eguily, did
not take away the jurisdiction of the courts of the United States,
n suits m ke adnurally aganst a state. Held, that thus1s nota
case where property 1s m custody of a court of admiralty; or
brought withn its jurisdiction, and 1n the possession of any private
person. It 1s a mere personal suit agaimnst a state to recover pro-
ceeds 1 its possession, and such a suit cannot be commenced n
this court agawst a state. Ex parte Juan Madrazzo. 627.

10. Mandamus. In the district court of the northern district of New
York, wrils of right were prosecuted for lands lymg i that dis-
tnct, and neither 1n the writs, or in the counts, was there an aver-
ment of the value of the premises being sufficient i amount. to
gve the court jurisdiction, ‘The tenants appeared, and moved to
dismiss the cause for want of jurisdiction; which motion was grants
ed. Subsequently, the demandant moved to remstate the cases
and to amend, by nserting an averment that the premises were of
the value of five hundred dollars; which motion was denied by the
court. The demandant also moved the court to compel full re-
cords of the judgments and orders of distussion, and of the process
1n the several suits, to be made up and filed, so that the demandant
mught have the benefit of a writ of error to the supreme court, 1n
order to have its decision upon the grounds and merits of such
judgments and orders. The district court refused this motion.
On a rute m the supreme court for a mandamus to the district
judge, and a return to the same, it was’ held, that the refusal to
allow the amendment tg the writ and count, by mserting the aver-
ment of the value of the property, was not the subject of examn-
ation m this court. The allowance of amendments to pleadings
1s 1 the discretion of the judge of the mferior court; and no con-
trol over the action of the Judge 1n refusing or admitfing them will
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be exercised by this court. The court granted 2 mandamus re-
quiring the district judge to have the records of the cases made up,
and to enter judgments thereon, i order to give the demandant
the benefit of a writ of error to the supreme court. £z parle
Bradstreet, 634.

In cases where the demand 1s not for money, and the nature of the
action does not require the value of the thing demanded to be
stated in the declaration, the practice of flus court and of the
courts of the United States has been, to allow the value to be given.
i evidence. Jbid.

12. Ths court will not exercise any control over the proceedings of

an mferior court of the United States, in allowing or refusing to
allow amendments in the pleadings, m cases depending m those
courts; but every party i such courts has a right to the judgment
of this court in a suit brought in those courts, provided the matter
1n dispule exceeds the value of two thousand dollars,  Ibid.

KENTUCKY LANDS AND LAND TITLES.

1.

2

[

23

5,

~

Questions on the-validity of certain entries of lands m the state of
Kentucky. Holmes et ul.v. Trout et al. 171.

A survey itself, which had not acquired notoriety, 1s not a good call
for an entry. But when the survey has been made conformable
to the entry, and the entry can be sustained, the call for the sar-
vey may support an entry. ‘The boundaries of the survey must be
shown., This principle 1s fully settled by the decisions of the
courts of the state of Kentucky. Ibid.

1t has been a settled principle 1 Kentucky that surplus Iand does
not vitiate an entry, and .2 survey 1s held valid if mase conforma-
bly to such an entry. Zbid.

The principle is well settled, that a junior entry shall limit the sur-
vey of a prior entry toits calls. This rule 1s reasonable and just.
1bid.

Until an entry be surveyed, a subsequent location must be governed
by its calls; and this 1s the reason why it 1s essential that every
entry shall describe with precision the land designed to be appro-
priated by'it. If the land adjommg the entry should be covered
by a subsequent location, it would be most unjust to sanction a
survey of the prior entry beyond its calls, and so as to inclrde a
part of the junior entry. Ibid.

The locator may survey his entry in one or more surveys, or he
may, at pleasure, withdraw a part of his entry, When a part ofa
warrant 15 withdrawn, the rules of the land office require a memo-
randum on the margm of the record of the original entry,.showmg
what part of it1s withdrawn. Z&id.

In giwving a construction to an entry, the intention of the locator s
to be chiefly regarded, the zame as the "mntention of the parties n
gving a construction to a contrzet.  If a call be impracticable, it
1s rejected as surplusage, on the ground that it was made through



710 INDEX.
KENTUCKY LANDS AND LAND TITLES.

mstake; but if a call be made for a natural or artificial object, it
shall always control mere course and distance. Where there 1s
no object called for to control a rectangular figure, that form shall
be given to the survey. JIbid.

LANDS AND LAND TITLES.

1. Florida land claims.

2. Questions on the validity of certamn entries of lands in the state of
Kentucky. -Holmes et al. v. Trout et al. 171.

3. A survey itself, which had'not acquired notorzety, 13 not 2 good call
for an entry. But when the survey has been made conformable
to the entry, and the entry can be sustained, the call for the survey
may support an entry. The boundares of the survey must be
shown. This principle 1s fully settled by the decisions of the
courts of the state of Kentucky, JZ¥id.

4. It has been a settled principle in Kentucky that surplus land does
not vitiate an entry, and a survey s held valid if made conforma-
bly to such an entry. Jbid.

. 'The prmciple 18 well settled, that a junior entry shall Iimit the sur-
vey of a prior entry to its calls, ‘I'is rule 1s reasonable and just.
Ibid'

6. Until an entry be surveyed, a subsequent location must be governed
by its calls; and this 18 the reason why it 1s essentidl that every
entry shall describe with precision the land designed to be appro-
priated by it.  If the land adjoming to the entry should be covered
by a subsequent location, it would be most unjust to sanction a
survey of the prior entry beyond its calls, and so as to mclude a
part of the jumior entry. JIbhid.

7' The locator may survey lus entry in one or more surveys, or he
may, at pleasure, withdraw a part of hisentry. When a part of a
warrant 1s withdrawn, the rules of the land office require a memo-
randum on the margin of the record of the original entry, showing
what part of it s withdrawn. Jbid.

8. In giving a conc’ruction to an entry, the mtention of the locator1s
to be chiefly regarded, the same as the mtention of the partiesin
giving a construction to a contract. If a call be impracticable, it
1s rejected as surplusage, on the ground that it was made through
mistake; but if a call be made for a datural or artificial object, it
shall always control mere course and distance. Where theres
no object called for to control a rectangular figure, that form shall
be gwven to the survey. 1&d.

9. Under thelaws of Kentucky, the cancelling of a deed does not re-
invest the title in the grantor.  Jbid.

10. In the case of Polk’s Lessee v. Wendell, 5 Wheat. 303, it 1s sad
by t'us court, that, on general principles, it 1s incontestable that a
grantee can convey no more than he possesses, IHence, those
who come mnander 2 void grant, can acquire nothing. Sampey-
reacet al. v. The Uniled States. 222

r
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11. The legal title to lands in Ohio can only be passed by a proper

conveyance by deed, according to the laws of that state. Morres
v. Harmer’s Lessee. 554.

LEX LOCIL
A bond executed by a public officer, for the due performance of his

LIEN.

official duties m the disbursement of public money, 1s to be go-
verned by the laws of the United Statesas they operate 'mn the
district of Columbna, the accounts of the officer bemng required to
be settled at the treasury department. Duncan’s Hews v. The
United States. 435,

Admuralty.

MANDAMUS.
In the district court of the northern district of New York, writs of

nght were prosecuted for lands ly:ng in that district, and neither
n the writs, or mn the counts, was there an averment of the
value of the premses bemg sufficient’ i amount to give the
court junisdiction. The tenants appeared,. and moved to dismuss
the cause for want of junisdiction; which motion was granted.
Subsequently, the demandant moved to reinstate the cases and.to
amend, by mserting an averment that the premises were of the
value of five hundred dollars; which motion was demed by the
court. The.demandant also moved the court to compel full re-
cords of the judgmentsand orders of dismussion, and of the process

“in the several suits, to be made up and filed, so that the demandant

might have the benefit of a writ of -error to the supreme court, in
order to have its decision upon the grounds and merits of such
Judgments and orders. The district court refused this motion.
On 2 rule n the sypreme court for a mandamus to the district
judge, and a return to the same, it was, held, that the refusal to
allow the amendment to the writ and count, by mnserting the aver-
ment of the value of the property, was not the subject of examna-
tion in this court. The allowance of amendments to pleadings
18 1 the discretion of the judge of the mnferor court; and no con-
trol over the action of the judge mn refusing or admitting them
will be exercised by thus court. The conrt granted a mandamus
requring the district judge to have the records of the casesmade
up, and to enter judgments thereon, in order to give the demand-
ant the benefit of a writ of error to the supreme court. Ex porfe
Bradstreet. 634.

MARRIAGE SETTLEMENT.

1. The whole charge of the circuit court was brought up with the re-

cord. "By the court. This 15 a practice which this court have
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uniformly discountenanced, and which the court trust a rule made
at last term will effectually suppress. Magniac v. Thompson. 348.

2. This court have notlung to do with comments of the judge of the
circuit court upon the evidence. The case of Carver v. Jackson,
4 Peters, 80, 81, cited upon this point. I&id.

3. The question now before the court 13, whether the charge to the
Jjury mn the circuit court contams any erroneous statement of the
law. In exammnmg it for the purpose of ascertaimingits correct-
ness, the whole scope and bearng of it must be taken together.
1t 1s'wholly inadmussible to take up single and detached passages,
and to decide upon them without attending to the context, or
without incorporating such qualifications and explanations as na-
turally flow from the language of other parts of the charge. The
whole 1s to be construed as it must have been understbod, both by
the court and the jury, at the time it was delivered. Zbid.

4. Upon prmeiple and authority, to make an antenuptial settlement
void as a fraud upon creditors, it 13 necessary that both parties
should concur 1, or have cogmzance of the intended fraud. If
the settler alone mrtend a fraud, and the other party have no no-
tice of it, but 1s 1nnocent of it, she s not, and cannot be affected
by it. Marnage, 1n contemplation of the law, 1s not only a valua-
ble consideration to support such a settlement, but 18 a considera-
tion of the lughest value, and from motives of the soundest policy,
1s upheld with a strong resolution. The husband and wife, par-
ties to such a contract, are therefore deemed, 1n the highest sense,
purchasers for a valuable consideration; and so thatit s bona fide,
and without notice of fraud, brought home to both sides, it be-
comes ummpeachable by creditors. Tbid.

5. Fraud may be imputed to the parties, either by direct co-operation
1n the ongnal design, at the time of its concoction, or by construc-
tive co-operation from notice of it, and carrying the design upon
such notice imnto operation. 1&id.

t. Among creditors equally meritorious, 2 debtor may conscientiously
prefer one to another; and it can make no difference that the pre-
ferred creditor 1s lus own wife. Ibid.

7 Marriage articles or settlements are not required by the laws of New
Jersey to be recorded, but only conveyances of real estate: and as
to conveyances of real estate, the omission to record them avoids
them only as to purchasersand creditors, leaving them in full force
between the parties. 7bid.

NAVY AGENT
1, The act of the 27th of March 1804, by which the president of the
United States was authouized to attach to the navy yard at Wash-
mgton a captan of the navy for the performance of certam duties,
was correctly construed by the head of the navy department until
1829, allowing to the defendant commussions on the sums pawd by
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him, as the special agent of the navy department in making the
disbursements. Unifed States v. Macdanzel. 1.

2. By an act passed 10th July 1832, congress authorzed the appomnt-
ment of a separate and permanent navy ageat at Washington, and
directed the performance of the duties ““not only for the navy
yard 1n the city of Washington, but for the navy department, un-
der the direction of the secretary of the navy, in the payment of
such accounts and claims as the secretary may direct.’” These-
duties would not have been so specially stated 1n this act, if they
had been considered by congress as coming within the ordinary
duties of an agent for the navy yard at Washington, under the act
of 1804. Butindeperdent of this consideration, 1t 1s enough to
know that the duties 1n question were discharged bv the defend-
ant, under the construction given to the law by the secretary of
the navy. Jéid.

3. Heads of the public departments of the government.

4. Public accounts.

PARTNERSHIP
There 1s no doubt that the liability of a deceased co-partner, as well
as his interest 1n the profits of a concern, mav, by contract, be ex-
tended beyond his death; but without such a stipulation, even mn
the case of a co-partnership for a term of years, it 1s clear that
death dissolves the concern. Scholefield v. Eickelberger. 586.

PARDON.

1. The defendant was mdicted for robbing the mail of the United States,
and putting the life of the driver in jeopardy, and the convic-
tion and judgment pronounced upon it extended te both offences.
After this judgment no prosecution could be mamtamed for the
same offence, or for any part of it, provided the former conviction
was pleaded.  United States v -Wilson. 150.

2. The power of pardon 1n crminal cases bad been exercised from
time unmemorial by the executive of that nation whose language
18 our language; and to whose judicial mstitutions ours bear a
close resemblance. We adopt their principles respecting the
operation and effect of a pardon; and look into their books for the
rules prescribing the manner in which it 1s to be used by the per-
son who would avail humself of it. A pardon 1san act of grace,
proceeding from the power entrusted with the execution of the
laws, which exempts the mdividual on whom it 1s bestowed from
the pumshment the law inflicts for a crime he has committed. It
15 the private, though official act of the executive magistrate, de-
livered to the mdividual for whose henefit it 1s intended, and not
communtcated officially to the court. Ihid.

3. Itis a constituent part of the judicial system, that the judge sees
anly with judicial eyes, and knows nothing respecting any parti-
cular case of which he 1s not informed judicially., A private deed
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not communcated to hun, whatever mav be its character, whether
a pardon or release, 1s totally unknown, and cannot be acted upon.
The looseness which would be ntroduced to judicial proceed-
mngs would prove fatal to the great principles of justice, if the
Juage might notice and act upon facts not brought regularly into
the cause. Such a proceeding, 1n ordinary cases, would subvert
the best established primnciples, and would overturn those rules
wlich have been settled by the wisdom of ages. Idid.

4..There 1s nothing peculiar in a pardon which ought to distinguish it
m this respect from other facts: no legal principle known to the
court will sustain such a distinction. A pardon 1s a deed, to the
validity of which delivery 1s essential; and delivery 1s not complete
without acceptance. It may then be rejected by the person to
whom it 1s tendered; and if it be rejected, we haye discovered no
power m a court to force it on lum. 75id.

5. It may be supposed that no being condemned to death would reject
a pardon, but the rule must be the same n capital cases and 1n mis-
demeanours. A pardon may be conditional, and the condition
may be more objectionable than the pumshment inflicted by the
Judgment. Ibid,

6. The pardon may possibly apply to a different person or a different
crime. It may be absolute or conditional. It may be controvert-
ed by the prosecutor, and must be expounded by the court. These
circumstances combme to show that this, like any other deed,
ought to be brought *¢ judicmlly before the court, by plea, motion
or otherwise.” Ibid.

7 The reason why a court must, ex officio, take notice of a pardon by
act of parliament, 15, that it 1s considered as a public Jaw, having
‘the same effect on the case as if the general law pumshing the of-
fence had been repealed ‘or annulled.  Ibid.

PATENTS FOR NEW AND USEFUL INVENTIONS.

1. Action for an alleged wiolation of a patent for an improvement iy
guns and fire arms. Shaw v. Cogper. 292.

2. The letters patent were obtaned m 1822; and 1n 1529, the patentee
having surrendered the same for an alleged defect 1n the specifi-
cation, obtamed another patent. 'This second patent s to be con-
sidered as having relation to the emanation of the patent of 1822;
and not as having been 1ssued on an ongmal application.  Ibid.

3. The holder of a defective patent may surrender it to the department
of state,and obtaina new one, which shall have relation to the ema-
nation of the first. Jlid,

4. The case of Grant and others v. Raymond, 6 Peters, 220, cited and
affirmed. JZbid.

2. A second patent granted on the surrender of a prior one bewng a
continuation of the first, the 1mghts of a patentee must be ascer-
tamed by the Iaw under which the original application was made.

bid,
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6. By the prowisions of the act of congress of 17th April 1800, citizens
and aliens, as to patent rights, are placed substantially upon the
same ground. In either case, if the mvention was known or used
by the public before it was patented, the patent 1s void. In both
cases, the right must be tested by the same rule. I4id.

7 What use by the public, before the application 1s made fora patent,
shall make void the nght of a patentee. Ibid,

8. From an examnation of the various provisions of the acts of con-
gress relative to patents for useful mnventions, it clearly appears
that it was the intention of the legislature, by a compliance with
the requusites of the law, to vest the exclusive right in the inven-
tor only; and that, c¢. condition that his invention was neither
known nor used by the public, before his application for a patent.
If such use or knowledge shall be proved to have existed prior to
the application for the patent, the act of 1793 declares the patent
void; and the #ight of an alien 1 vacated in the same manner, by
proving a foreign use or knowledge of his invention. That know-
lédge or use which would be fatal to the patent mght of a citizen,
would be equally so to the right of an alien. I5id.

9. The knowledge or use spoken of 1n the act of congress of 1793,
could have referred to the public only; for the provision would be
nugatory if it were applied to the inventor lumself. He must ne-
cessarily have a perfect knowledge of the thing nvented, and of
its use, before he can describe it, as by law he 1s requred to do
preparatory to the emanation of a patent. Tbid.

10. There may be cases in which a knowledge of the invention may be
surreptitiously obtaned and communicated to the public, that do
not affect the right of the inventor. Under such circumstances,
no presumption can amse m favour of an abandonment of the
might to the public by the mventor: though an acquescence on
Ius part will Jay the foundation for such a presumption. It 1s un-
doubtedly just that every discoverer should realize the henefits
resulting from his discovery, for the period contemplated by law.
But those can only be reserved by a substantial compliance with
every legal requisite. Tlus exclusive right does not rest alone on
Ius discovery, but also upon the legal sanctions which have been
given to it, and the forms of law with which it has been clothed.
1bid.

11. No matter by what means an ivention may have been commum-
cated to the public before a patent 15 obtuned, any acquiescence
n the public use by the mventor will be an abandonmeut of the
right, If the nght were asserted by lim who fraudulently ob-
tamed it, perhaps no lapse of time could give it validity. But the
public stand 1n an entively different relation to the inventor. His
right would be secured by giving public notice that he was the
mnventor of the thwg used, and thathe should apply for a patent.
Lhid.

12. The acywescence of an inventor the-public use of his invention,
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can 1n no case be presumed where he has no knowledge of such
use. Butthis knowledge may be presumed from the circumstan-
ces of the case. This will in general be a fact for a jury+ and if
the inventor do not, immediately after tlus notice, assert his right,
it1s such evidence of acquiescence in the public use, as for ever
afterwards to prevent lum from asserting it.  After his night shall
be perfected by a patent, no presumption arises agamst it from a
subsequent use by the public. Jbed.

13. A strict coustruction of the act of congress, asit regards the public
use of an mvenuon before it 1s patented, is not only reguired by
its letter and spirit, but also by sound policy. Ihd.

14. 7The question of ubandonment to the public, does not depend on
the imtention of the nventor. ~Whatever may be the intention, if
he suffers lus invention to go mto public use, through any means
whatsoever, without an immediate assertion of lis right, he 1s not
entitled to a patent; nor will a2 patent obtaned under such circum-
stances protect hus nght.  7bid.

PLEAS AND PLEADING.

Practice.

PRACTICE.

1. A case not being properly prepared n the circuit court for 2 hearmg,
the decree was reversed, and the cause remanded, with liberty to
the plamtiff 1o amend his bill.  Estho et al. v. Lear. 130.

2. A decree was pronounced by‘ the district court of the United States
for the district of Alexandma, in December 1829, from which the
defendants appealed, but did not bring up the record. At Janu-
ary term 1832, the appellees, wn pursuance of the rule of court,
brought up the record and filed it; and, on motion of their coun-
sel, the appeal was dismissed. On the 9th of March 1832, a cita-
tion was signed by the chief justice of the court for the district of
Columbia, aiting the pluntiffs i the ongnal action to appear be-
fore the supreme court, ther zn session, and show cause why the
decree of the circuit court should not be corrected. A copy of
the record was returned with the citation, ‘¢ executed” and filed
with the clerk. Ry the court. The record s brought up irregu-
larly, and the cause must be dismussed. Yealon et al. v. Lenox
et al. 220.

3. The act of March 1803, which~gives the appeal from decrees 1n
chancery, subjects it to the rules and regulations which govern
writs of error.  Under this act it has been always held that an ap-
peal may be prayed in court when the dec 2e is pronounced. But
if the appeal be prayed after the court has risen, the party must
proceed m the same manner as had been previously directed 1n
writs of error.  Ihiud.

4. The judicial act directs that a writ of error must be allowed by a
Jjudge, and that a citation shall be returned with the record; the
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adverse party to have at least twenty days notice. This notice,
the court understands, 13 twenty days before the return day of the
writ. Tbid.

5. Under the provisions of -an act of congress passed on the 26th May
1824, proceedings were mstituted 1n the supertor court of the ter--
ritory of Arkansas, by whlgh a confirmation was claimed of » grant
of land alleged to have been made to the petitioner, Sampeyreac,
by the Spamsh government, prior to th cession of Louisiana to
the United States by the treaty of April 3d, 1803. This claim was
opposed by the district attorney of the United States; and the
court, after hearing evidence, decreed that the petitioner recover
the Iand from the United States, Afterwards, the district attorney
of the United States, proceeding on the authority of the act of Sth
May 1830, filed a bill of review, founded on the allegation thatthe
ongnal decree was obtamned by fraud and surpmnse, that the docu-~
ments produced in support of the clamm of Sampeyreac were forged,
and that the witnesses who had been examined to sustain the same
were perjured. At 2 subsequent term Stewart was allowed to
become a defendant to the bill of review, and.filed an answer, 1n
which the fraud and forgery are denied, and ih which he asserts.
that if the same were committed, he 1s1gnorant thereof, and asserts
that he 1s a bona fid® purchaser of the land for a valuable cons:-
deration, from one John J. Bowie, who conveyed to him the claim
of Sampeyreac by deed, dated about the 22d October 1828, On
a final hearmng, the court being satisfied of the forgery, perjury
and fraud, reversed the origmal decree. Held, that these pro-
ceedings were legal, and were authorized by the act of the 5th 6f
May 1830. Sampeyreac et al. v. The United States. 222.

6. The act for regulating processes mn the courts of the United States,
provides that the forms and modes of proceeding 1n courts. of
equity, and 1n those of admrralty and maritime jurisdiction, shall
be according to the principles, rules and usages which belong to
courts of equity and to courts of admuralty, respectively, as con-
tradistingwished from courts of common law, subject, however, to
alterations by the courts, &c, This act has been generally under-
stood to adopt the prnciples, rules and usages of the court of
chancery of England. Putlier v. Hinde. 252.

7 Ttis the settled practice in the courts of the United States, if the
case can be decided on its merits, between those who are regularly
before them, although other persons, not within therr jurisdiction,
may be collaterally or incidentally concerned, who-must have been
made parties if thev had been amenable to its process, that these
circumstances shall not expel other suitors whg have a constitu-
tional and legal right to submit their case to a court of the United
States; provided the decree may be made without affecting’ thewr
interests, This rule has also been adopted by the court of chan-
cery in England. 72:d.

8. The plea was offered after 1ssue was jommed on a plea m bar, and
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the argument of the cause had commenced. The court mght
admit it; and the court might also reject it. It was in the discre-
tion of the court to allow or refuse this additional plea. Asitdid
not go 1nto the merits of the case, the court would undoubtedly
have acted mght m: rejecting it. Breedlove ef al, v. NVicolet et al,
413.

9. All the proceedings in a case are supposed to be withm the control

10.

of the court while they are m paper, and before a jury 1s sworn,
or judgment given. Orders made may be revised, and such asn
the judgment of the court may have been wregular or mmproperly
made, may be set aside. Jbid.

Action on a bond executed by William Carson, as paymaster, and
signed by A. L. Duncan and John Carson as his sureties, condi-
tioned that William Carson, paymaster for the United States,
should perform the duties of that office within the district of Or-
leens. The breach alleged was that W C. had recewed large
sams of money 11} his official capacity, m hie life time, which he
had refused to p}ny mto the treasury of the United States. The
bond was drawn in the names of Abner L., Duncan, John Carson
and Thomas Duncan as sureties for William Carson, but was not
executed by Thomas Duncan. There were no witnesses to the
bond, but it was acknowledged by all the parties to it before a
notary public. The defendants, the ‘heirs and, representatives of:
A. L. Duncan, 1n answer to a petition to compel the payment of
the bond, say that it was stipulated and understood, when the bond
was executed, that one Thomas Duncan should sign it, which was
never done, and the bond was never completed; and therefore
A. L. Duncan was never bound by it: they also say, that, as the
representatives of A. L. Duncan, they are not liable for the alleged
defalcation of William Carson, because lie acted as paymaster out
of the limits of the district of Lowsiana; and the deficiencies, if
any, occurred without the limits of the said district. Before the
Jury were sworn the defendants offered a statement to the court
for the purpose of obtaming a special verdict on the facts, accord-
g to the provisions of the act of the legislature of Lowsiana of
1818. The court would not suffer the same to be given to the
jury for a special finding, because it ¢ was contrary to the practice
of the court to compel 2 jury to find.a special verdict” The judge
charged the jury that the bond sued upon was not to be governed
by the lJaws of Lowsiana imn force when.the bond was signed at
New Orleans, but that this and all symilar bonds must be consider-
ed as having been executed at the seat of the government of the
United States, and to be governed by the principles of the com-
mon law ; that although the copy of the bond sued on, which was
certified from the treasury department, exhibited a scrawl mnstead.
of a seal, yét they had a night to presume that the orgmal bond
had been executed according to Iaw; and that mn the absence of all
pro6f as to the limits of the district of New Orleans; the jury wa _
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11.

12,

bound to presume thit the defalcation occurred within the district;
and if the paymaster acted beyond the limits of the district, it was
mcumbent on the defendants to prove the fact: held, that there
was no error in these decisions of the district court of Lowsiana.
Duncan’s Hers v. The United States. 434.

Ths 15 an official bond, and was given 1 pursuance of 2 law of the
United States. By this law, the-conditions of the bond were fixed;
and also the manner in which its obligations should be enforced.
It was delivered to the treasury department at Washington; and to
the treasury, did the paymaster and lus sureties become bound to
pay any moneys 1n his hands. These powers exercised by the
federal government cannot be questioned. It hasthe power of
prescribing under its own laws, what kind of security shall be
giwven by its agents for a faithful discharge of their public duties,
And 1n such cases the local law cannot affect the contract, as it 13
made with the government; and, 1 contemplation of Iaw, at the
place where its principal powers are exercised.  Tbid.

It1s not essential that any court, in establishing or changing -its
practice, should do so by the adoption of written rules. Its prac-
tice may be established by a uniform mode of proceeding fora
series of years, and this forms the law of the court. In thiscaseit
appears that the Lowsiana law, which regulated the practice of the
district court of Louisiana, has not only been repealed, but the re-
cord shows that in the year 1830, when the decision was given 1n
this case, there was no such practice of the court, as was adopted
by the act of congress of 26th May 1824: The court refused the
statement of facts to go to the jury for a special finding, because
they say “such was contrary to the practice of the court.” By
the court, On a question of practite, it would seem that the de-~
cision of the district court.as to what the practice 1s should be con.
clustve. The practice of the court cannot be better known and
established than by its own solemn adjudications on the subject.
Ibid.

13. On the 12th of February 1807, an attachment was regularly issued

by the courtof Williamson county, Tennessee, and was, on the
13th of the same month, levied on a tract of land, the property of
the defendant mn the suit. Judgment by default was entered on
the 15th of October 1807; the property was on motion condemned,
and a writ of vendition1 exponas issued on the 24th, which came
mto-the hands of the sheriff on the 28th of October, who sold the
property under it, on the 2d of January 1608. The county of Wil-
liamson was divided on the 16th of November 1807 and that part
of the land for which this ejectment was brought, lay.un-the new
county called Maury. Held, that the process of execution for the
sale of the land, under which it was sold by the sheriff, was a di-
rection to the sheriff to sell the specific property, which was
already in lus possession, by virtue of the attachment, and was
already condemned by the competent tribunal The subsequent
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division of the county could not divest lus vested interest, or de-
prive the officer of the power to finish a process which was already
begun. TyrelPs Heirs v. Rountree et al. 464.

14, The instructions given to the jury, not conformmng to the issue
made up by the pleadings, a vemre de novo was awarded. Scol#
v. Lunt’s Admnistrator  596.

15, It1s not essential that any court, in establishing or changing its
practice, should do so by the adoption of written rules. Its prac-
tice may be established by a uniform mode of proceeding fora
series of years, and this forms the law of the court. In this caseit
appears that the Lowsiana law, which regulated the practice of
the district court of Louisiana, has not only been repealed, but the
record shows that in the year 1830, when the decision was given
m this case, there was no such practice of the court, as was adopt-
ed by the act of congress of 26th May 1824. The court refused
the statement of facts to go to the jury for a special finding, be-
cause they say ¢ such was contrary to the practice of the court”
By the court. On a.question of practice, it would seem that the
decision of the district court as to what the practice 13 should be
conclusive. The practice of the court cannot be better known
and established than by its own solemn adjudications on the sub-
ject. Duncan’s Hewrs v. The United Stales. 435.

16. In cases where the demand 1s not for money, and the nature of the
action does not require the value of the thing demanded to be
stated m the declaration, the practice of this court, and of the
courts of the United States has been, to allow the value to be given
m evidence. Ex parle Bradsireet. 634.

17 This court will not exercise any control over the proceedings of
an imnferior court of the United States, in allowmg or refusing to
allow amendments m the pleadings, in cases depending in those
courts; but every party in such courts has a might to the judgment
of this court 1n a suit brought i those courts, provided the matter
1n dispute exceeds the value of two thousand dollars. Ibid.

PRINCIPAL AND SURETY.

Guarantee.

PROCESS.
The form of process in the case of The State of Rhode Island v. The
State of Massachusetts. Rlode Island v. Massackusetts. 651.

PROMISSORY NOTE.

1. Whether certain facts 1n reference to an alleged notice to the 1n-
dorser, and demand of payment of a promissory note by the drawer,
amounted to a wawer of the objection to the want of demand and
notice, 1s a question of fact, and not matter of law, for the consi-
deration of the yury. Union Bank v. Magruder. 787.

2. Usury.
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1. The United States brought an action aganst General Ripley for. a
certain amount of public money he hag, as was alleged, failed to
account for and pay over as the law required. The defendant was
1n the service of the United States from 1812 to 1817; and was
promoted at different periods, until he resigned his commussion as
major-general by brevet m the latter year. Durning this period he
rendered distinguished and active military services to lus country,
and recewved the pay and emoluments to which ‘his rank entitled
hum, under the law and regulations applicable thereto. Large
sums of moneys passed through Ius hands, and wera disbursed by
him for the supplies of the troops under his command. “He claimed-
a commussion on these sums, and offered evidence to prove that
similar allowances had been made to others. Ie also-clamed
extra pay or compensation for services performed by hum, not
with:n the line of lis duty, 1n preparng plans of fortifications, and
for procuring and forwarding supplies of prowisions, &:c. to troups
of the United States, beyond Ins military command. These clams
were resisted by the United States on the ground that no other
compensation could be allowed to him than such as was mentioned
or defined by the laws of the United States, by mstructions of the
president, or by the legal regulations of the war department.
Uniled States v. Ripley. 18.

2. Xtis presumed that every person who has been engaged in the pub.
lic service has received the compensation allowed by law, until the
contrary appear. The amount of compensation n the military ser-
vice may depend, in some degree, on the regulations of the war
department; but such regulations must be uniform, and applicable

= to all officers under the same circumstances. 15id.

3. If the disbursements, for which compensation 1s claimed, were not
such as were ordinarily attached to the. duties of the officer, the
fact should be stated; and also that the service was performed
under the sanction of the government, or under such circumstances
asrendered the extra labour and responsibility assumed 1n perform-
ing it necessary. Ibid.

4. Should the accounting officer of the treasury refuse to allow an
officer the established compensation which belongs to Ius station,
the claum, having been rejected by the proper department, should,
unquestionably, be allowed by way of set-off to the demand of the
government by a court and jury, JZbid.

5. And it1s equally clear, that an equitable allowance should be made
m the same manner for extra servicés performed by an officer
which did not come within the line of us official duty, and which
had been performed under the sanction of the government, or
under circumstances of peculiar-emergency. In such a case the
compensation should be graduated by the amount paid for like
services under similar circumstances. Usage may be safely relied
upon in such cases, as fixing 2 just compensation, Ibid.

6 However valuable the plans for fortifications, prepared by a public
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officer, may bave been, unless they were prepaved at the request
of the government, or were indispensable to the public gervice, as
a matter of might, » compensation for them cannot be claimed
1bid.

7 The clams of compensation set up by a public officer, must be
brought within the established rules on-the subject, before they
can recewve judicial sanction. T4,

2 The United Statesinstituted an action to recover a balance, certified
at the treasury, agawnst the defendant on the settlement of lus
accounts as secretary to the commussioners of the navy hospital
fund. Upon this settlement, the defendant set up a clam for
compensation, for what he considered extra services, in bringing
up and arranging the records of the board, antecedent to his ap-
pomtment as secretary- and also for commissions on the disburse-
ment of moneys under the orders of the board. These clams
were rejected by the accounting ofticers of the treasury, and were
on the trial set up by way of set-off agamst the demand on the
part of the United States. Held: that the allowance of compen-
sation by a fixed salary to the defendant, as the secretary of the
board of the navy hospital commissioners, did not exclude his right
to clam extra compensation for the disbursement of moneys be-
longing to the navy hospital fund. Held: that it was not necessary
to entitle the defendant to such compensation, that the board of
commissioners should have passed a resolution for the payment of
such commussions, and that the claim of comimissions should have
been sanctioned and settled by the board, in order to enable the
defendant {0 set up a claim agawst the United States. Unifed
States v. Fillebrown. 28.

9. The authority of the commissioners to appomnt a secretary was not
demed; and this same authority must necessarily exust, to appomnt
agents and superntendents for the management of the busmmess
connected with the employment of the fund; and which, in the
absence of any regulation by law on the subject, must carry with
it a mght to determine the compensation to be allowed them.
Ihid.

10. From the testimony in the case, it 18 very certan that the secretavy
of: the navy considered the agency of the defendant in relation to
the fund as entirely distinct from tus dnty as secretary, and for
which he was to have extra compensation. And itis farly to be
collected from his deposition that all this received the direct sanc-
tion of all the commussioners. But whether it did or not, it was
binding on the board; for the secretary of the navy was the acting
commussioner, having the authority of the board for domg what he
did, and.his acts were the acts of the board, in judgment of law.
It was therefore an express contract entered mto between the
board or its agent, and the defendant; and it was not n the power
of the hoard, composed even of the same men after the service
had been performed. to rescind the contract, and withhold from
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11

12.

the defendant the stipulated compensation. There 1s no doubt,
the board, composed of other members, had the same power ¢ er
this matter as the former board; but it cannot be admitted that it
had any greater power. The rejection therefore of these claims,
on the 7th of September 1829, after all the services had been per-
formed by the defendant, can have no influence upon the question.
Ibid.

There 1s no general principle of law known to the court, and no
authority has been shown establishing the doctrine that all the
proceedings of such boards must be in writing, or that they chall
be deemed void; unless the statute under which they act shall re-
quire their proceedings to be reduced to writing. It _, certamly
fit and proper that every important transaction of the board should
be committed to writing; but the law 1mposes no such mndispensa-
ble duty. The act of 1811, 4 Laws U. S. 811, constituting the
fund for navy hospitals, only makes the secretaries of the navy,
treasury-and war departments, a board of commussioners, by the
name and style of commissioners ot navy, hospitals, and gives some
general directions in'what way the fund 1s to be employed: but
the mode and manner of transacting thewr business 1s not i any
way prescribed. Ibid.

It 1s not true even with respect to corporations, that all their acts
must be established"by positive record evidence. In the case of
the Bank of the United States v. Dandridge, 12 Wheat. 69, this
court say, ¢we do not admit, as a general proposition, that the
acts of a corporation are mvalid merely from an omission to have

"them reduced to writing, unless the statute creating it, makes such

writing ndispensable as evidence, or to give them an obligatory,
force. IF the statute imposes such restriction, it must be obeyed.
If the board had authority to employ the defendant to perform the
services which he has rendered, and these services have been ac-
tually rendered at the request of the board, the law implies a pro-
mise to pay for the same. This prnciple ‘is fully established 1n
the case of the United States v. Wilkins, 6 Wheat. 143: which
-brought under the consideration of the court, the act of the 3d of
March 1797, 2 Laws U. 8. 594, providing for the settlement of ac-
counts between the United States and public recewvers. J%d.

. The mstructivns given to the.jury by the &ircuit-court were: ifthe

Jury believe¥rom the evidence, that the regular duties to be per-
formed by the defendant, as secretary to the commussioners of the
navy hospital fund, at the stated salary of two hundred ‘and fifty
dollars per annum, did not extend to the receipt and disbursement
of the fund: that the duty of receving and disburaing the fund
was required of and performed by him, as an extra service, over
and above the regular duties of his said appointment: that it has
been for many years the general practice of the government and
its several departments to allow to persons, though holding offices
or clerkships,.for the proper duties of which they receive stated



724 INDEX.
PUBLIC AGENTS AND OFFICERS.

salaries or otherfixed compensation, commissions, over and above
such salaries or other compensation, upon the receipts and dis-
bursements of public moneys, approprated by law for particular
services, when sugls receipts and disbursements were not among
the ordinary and regular duties appertammng to such offices or
clerkships, but superadded labour and responsibility, apart from
such ordinary and regular duties: and that the defendant took
upon himself the labour and responsibility of such receiptsand ex-
penditures of the navy hospital fund, at the request of said com-
missioners, or with an understanding on bath sides, that he should
be compensated for the same, as extra service, by the allowance of
a commission on the amount bf such receipts and expenditures:
then it is competent for the jury mn this case, to allow such com-
mussion to the defendant, on the said receipts and disbursements,
as the jury may find to have been agreed upon between the said
commussioners and the defendant: or, n the absence of any spe-
cific agreement, fixing the rate of commussions at such rate as the
Jjury shall find to be reasonable and conformable to the general
usage of the government, and its.departments, mn the like cases.
These nstructions were entirely correct, and 1 conformity to the
rules and principles of the Iaw on this subject, Ibid.

14. Upon the tnal of this cause, the defendant offered to prove, by
parol testim »ny, the general usage of the different departments of
the govern: ent, in allowing commissions to the officers of govern-
ment upon disbursements of money under a special authority not
connected with therr regular official duties. The counsel of the
United States objected tothe admission of parol evidence to prove
such usage, but the court permitted the evidence to be gwven. By
the court: we see no grounds for objection agamst the usage of-
fered to be proved, and the purpose for which it was so offered,
as connected with the very terms upon winch the defendant was
employed to perform the services. It wasnot for the purpose of
establislung the right, but to show the measure of compensation,
and the manner mn wluoh it wasto be paid. Ibid.

PUBLIC ACCOUNTS.
1. Public agents and officers.
2. Set-off.
3. Lex loci.

ROBBING THE MAIL.

1. The defendant was-indicted upon the twenty-fourth section ot the
act of congress of 3d March 1825, entitled “an act to reduce mto
one the several acts establishing and regulating the post office
department,” for advising, procuring and assisting one Joseph L
Straughan, 2 mail carrier, to rob the mail; and was found guilty.
Upon this finding, the judges of the circuit court of North Carolina
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were divided mn opinion on the question, whether an mdictment
founded on the statute for advising, &c. a mail carrier to rob the
mail, cught to setforth or aver that the said carrier did in fact com-
mit the offence of robbing the mail? By the court. The answerto
this, as an abstract proposition, must be 1n the affirmative. But if
the question mtended to be put s, whether there must be a dis-
tinct substantive averment of that fact: it 1s not necessary. The
indictment in this case. sufficiently sets out that the offence had.
been committed by the mail carrier.  United States v. Mills. 138.

2. 'T'he offence charged in this mdictment s a misdemeanour where
all are principals; and the doctrine applicable to the principal and
accessary 1 cases of felony, does not apply. The offence, how-
ever, charged agamst the defendant 1s secondary 1 its character;
and there can be no doubt that it must sufficiently appear upon
the mdictment, that the offence alleged against the chief actor-
had been committed. Ibid.

RULES OF COURT:

1. Rule as to printed arguments. 1v.
2. Rule as to the use of the library of the court. 1v.

SET-OFF

1. The United States wstituted a suit to recover a balance éharged on
the books of the treasury department agamst the defendant, who
was a clerk mn the navy department, upon a fixed annual salary,
and acted as agent for the payment of moneys due to the navy
pensioners, the privateer pensioners, and for navy disbursements;
for the payment of which, funds were placed m his hands by the
government. IHe had recewved an annual compensation for lus
seyvices n the payment of the navy pensioners; and for fifteen
years, he had recerved, 1n preceding accounts, commussions of one
per cent on the moneys paid by lum for navy disbursements, He
claimed these commuissions at the treasinry, and the clam bad been
there rejected by the accounting officers; and if allowed the same,
he was not now indebted to the government. The United States,
on the trial of the case i the circuit court, dened the right of the
defendant to these commuissions, as they had not been allowed to
Inm by any department of the government, and asserted that the
Jury had not.power to allow them on the trial. Held, that the
rejection of the clamp to commussions by the treasury depart-
ment formed no objection to the admission of it as evidence of
offset before the jury. Had the clam never been presented to
the department, it could not have been admitted as evidence by
the court. But, as it had been made out 1 form and presented to
the proper accounting officers, and had been pejected, the circuit
court did right 1n submitting it to the jury; if the clam was const-
dered as equitable.  Unitid Slates v. Macdamel. 1.
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2. This court will not sanction a limitation of the power of the ciremt
court, 1 cases of this kind, to the admission of evidence to the
Jjury on 2 tral, only to such items of offset aganst the clums.of the
government as w _re strictly legal, and which the accounting offi-
cer of the treasury should have allowed. It i3 admitted thata
clam which requires legislative sanction, 1s not a proper offset
either before the treasury officers or the court. But there may
be cases 1n which the services having been rendered, a compen-
sation mpay be made within the discretion of the head of the de-
partment; and in such cases the court and jury will do, not what
an auditor was authorized to de, but what the head of the depart-
ment should have done, in sanctioning an equitable allowance.
Ibid.

3. An action of assumpsit was brought by the government to recover
from the defendant the exact sum which 1n equity it was admitted
he was entitled to receive for valuable services rendered to the
public m a subordinate capacity, under the express sanction of
the bead of the navy department. This sum of money happened
to be 1n the hands of the defendant; and the question was, whether
he shall, under the circumstances, be required to surrender it to
the government, and then petition-congress on thé subject. A
sunple statement of the case would seem to render proper a very
different course. Jbid.

TRADING WITH THE ENEMY.

1. Action of assumpsit to recover the balance of an account current for
merchandize purchased mn England by order of the defendants.
The defence was, that the contract was made during the war, and
therefore void. By the court. The doctrine 1s not to be ques-
tioned at. this day, that during a state of hostility, the citizens of
the hostile states are incapable of contracting with each other.
Scholefield v. Eichelberger. 586.

2. To say that this rule 1s without exception, would be assuming too
great latitude. The question has never yet been examined whether
a contract for necessaries, or even for mongy to enable the indi-
vidual to get home, could not be enforced; and analogies familiar
to the law, as well as the mfluence: of the general rule, m mterna-
tional law, that the severities of war are to be dimunsshed by all
zafe and practicar means, mght be appealed to in support of such
an-exception. But at present, it may be safely affirmed that there
15 no recogmzed exception, but permussion of a state to its own
citizens, which 1s also mmplied 1n any treaty stipulation to that
effect, entered into with a belligerent. ffd

TREATY

Flonda land claums
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1. Usage cannot alter the law, but it 18 evidence of the construction
giwven to it, and must be considered binding on past transactions.
United States v. Macdanel. 1.

2 Uponthe tral of this cause, the defendant offered to prove, by parol
testimony, the general usage of the different departments of the
government, m allowing commussions to the officers of government
upon disbursements of money under a special authority not con-
nected with their regular official duties. The counsel of the United
States objected to the admussion of parol evidence to prove such
usagé, but the court permitted the evidence to be given. By the
courf. 'We see no grounds for objection against the usage offered
to be proved, and the purpose for which it was so offered, as con-
nected with the very terms upon which the defendant was em-
ployed to perform the services. It was not for the purpose of
establishing the right, but to show the meusure of compensation,
and the manner in which it was to be paid. "United Siates v. Fille-
brown. 28.

USURY.

1. A pronussory note, payable at a future day, given for a bona fide
business transaction, and which note was not made for the purpose
of raising money 1n the market, was sold by the drawee and -
dorser for « sum so much less on its face, as exhibited a discount
beyond the legal rate of interest, no stipulation having-been made
against the liability of the indorser; 1s not per se an usurious con-
tract between the indorser and indorsee, and an action can be
mawmntained upon the note aganst the indorser who sold the same,
by th> purchaser. Nickols v. Fearson. 103.

2. The couris of New York have adjudicated, that whenever the note
or bill 1n its inception was a real transaction, so that the payee or
promissee mught at maturity maintamn a suit upon it, a transfer by
ndursement, though beyond the legal rate of interest, shall be re-
garded as a 7al> or the note or bill, and a valid and legal tiansac-
tion. But not so where the paper, m its origin, was only 2 nom:-
nal negotiation. Zbid.

3 There are two cardinal rules in the woctrine-of usury which we
think must be regarded as the common place to which all reason-
g and adjudication upon the subject should be referred: the first
15, that, to constitute usury, there must be a loan m contemplation
by the parties; and the second, that a contract which 1n its incep-
tion 1s unaffected by usury, can never be mnvalidated by any sub-
sequent nsurious transaction. Ibid.

VIRGINIA
The common law of England, and =i the statuteg of parliament made
in aid of the common law, prior to the fourth year of the reign of
king James the first, which are of a general nature, and not local
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VIRGINIA.
to the kingdom, were expressly adopted by the Virgima statute
of 1776; and the subsequent revisions of its code have confirmed
the general doctrime on this particular subject. Seoff v. Lunt’s
Admnestrator. 596

WRIT OF ERROR

Error.

THE END



